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INTRODUCTION. 


The  following  pages  may  be  regarded  as  introductory  to 
my  "Law  and  Practice  of  Letters  Patent  for  Inventions" 
and  "  Subject-Matter  of  Letters  Patent  for  Inventions  and 
Registration  of  Designs,"  and  to  my  "  Reports  and  Notes 
of  Cases  on  Letters  Patent  for  Inventions" — works  directed 
more,  to  the  practical  questions  which  occur  in  the  creation 
and  administration,  than  to  the  theory  and  policy,  of  such 
property. 

The  peculiar  difficulty  of  this  branch  of  jurispradence,  in 
the  words  of  Judge  Story,  "  lies  not  so  much  in  the  general 
principles  as  in  the  minute  and  su])tle  distinctions  which 
occasionally  arise  in  the  application  of  those  principles;"  a 
full  apprehension  of  this  branch  of  jurisprudence  can  only 
be  acquired  from  a  careful  examination  of  the  decided  cases 
and  of  the  precise  state  of  facts  adjudicated  on  ;  each  case 
becomes,  as  it  were,  a  special  treatise  on  the  principles  to 
which  it  is  referable,  and  a  collection  of  reports  of  leadhig 
cases,  accompanied  by  a  history  of  the  manufacture  the 
subject  of  the  particular  invention,  is  an  essential  work 
on  this  branch  of  jurisprudence. 

The  imperfections  and  inaccurate  use  of  language  also 
add  materiallv  to  the  real  difficulties  of  the  subject.     Thus 
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the  use  of  known  things,  acting  in  known  manners,  pro- 
ducing known  results,  may  be  affirmed  or  denied  to  be  the 
subject-matter  of  letters  patent,  according  to  the  different 
sonse  attributed  to  the  terms  employed.  The  novelty 
may  be  exhibited  in  or  referable  to  the  materials,  the 
means,  or  the  result ;  and  on  an  examination  of  the  cases 
which  are  supposed  to  have  carried  the  above  proposition  as 
to  the  subject-matter  of  letters  patent  to  the  greatest  extent, 
it  will  be  found,  that  by  reason  of  such  incident  of  novelty 
the  result  is  a  new,  a  better,  or  a  cheaper  article  to  the 
public. 

The  peculiar  nature  of  the  difficulties  of  this  branch  of 
jurisprudence  induced  me  to  adopt  the  division  of  subjects 
embraced  in  the  works  above  alluded  to,  and  subsequent 
experience  has  so  confirmed  my  opinion  of  its  advantages, 
that  I  purpose  to  adhere  to  that  plan,  and  to  endeavour  to 
carry  it  out  more  completely  in  all  future  reports  of  cases 
and  subsequent  editions  of  the  practical  treatise. 

The  reader  interested  in  the  reform  of  the  patent  system, 
is  referred  to  my  works  on  "  The  Amendment  of  the  Patent 
Law,"  and  on  "  The  New  Patent  Law,"  and  to  the  Evidence 
on  the  Patent  Bills  before  the  Select  Committee  of  the  House 
of  Lords  in  1851,  which  will  be  found  to  contain  a  large 
body  of  most  interesting  information. 

T.W. 

2,  Pump-court,  Temple, 
Dec,  1853. 
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ON  PROPERTY 


DESIGNS   AND    INVENTIONS 


ARTS  AND  MANUFACTURES. 


Property  in  the  results  of  intellectual  labour,  whether 
copyright  in  music,  literature,  the  fine  arts  and  designs,  or 
patent  right  in  inventions  in  the  arts  and  manufactures, 
has  usually  been  regarded  in  its  origin,  rights,  and  protection, 
as  presenting  so  many  difficulties  that  the  branch  of  juris-  DifScuities  as 
prudence  relating  thereto  has  been  termed  the  metaphysics  of  ^'J.^'^^rJ"  °^ 
the  law.  But  it  may  be  doubted  whether  this  property, 
either  in  respect  of  its  origin  or  of  the  principles  on  which  it 
is  founded,  presents  any  difficulties  not  common  to  other 
species  of  property. 

Jurists  and  metaphysicians  have  advanced  various,  and  in  Various 
some  respects  inconsistent,  opinions  on  the  origin  and  rights  °p^"^""^- 
of  property ;  some  treating  the  conception  of  property  as  an 
original  notion  inherent  in  the  mind,  others  as  evolved 
from  a  previous  sense  of  justice,  its  protection  and  distribu- 
tion being  regarded  as  matter  of  public  policy  to  be  pro- 
vided for  by  the  laws  of  each  particular  country. 

2.  The  idea  or  conception  of  property  is  antecedent  to  any  idea  of  pro- 
notion  of  law ;  it  is  not  the  law  of  the  land  which  constitutes  cedenuo  uw 
the  basis  of  property ;  neither  does  natural  justice  constitute  or  justice. 
property ;  justice  is  a  virtue  which  presupposes  property,  and 
respects  it  however  constituted ;  justice,  as  a  moral  virtue, 
is  not  the  creation  of  property  but  the  conformity  of  our 
actions  to  those  views  of  property  which  vary  in  the  various 
states  of  society,  (a)     The  universal  recognition  of  and  re- 
spect for  property  and  the  rights  of  its  owner  are  not  the 

(a)  See  Dr.  Thomas  Brown  on  the  Philosophy  of  the  Human  Mind,  Lecture  83. 
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results  of  the  wisdom  or  authority  of  patriots  and  legislators 
deliberating  on  what  was  best  for  the  good  and  order  of  the 
community,  but   the  results  of  a  prior  wisdom  employed 
in  framing  a  constitution  not  for  a  state  but  for  human 
nature,  (b) 
Possessory         3^  ^j^g  posscssory  feeling  as  the  result  of  mere  occupancy 
onSpancy  is  comuiou  to  our  nature  and  anterior  to  the  application  of 
and  labour     ^nv  principle  of  natural  lustice  or  the  sanction  of  positive 
laws.     The  feeling  derived  from  occupancy  acquu'es  addi- 
tional strength  if  labour  has  been  bestowed  by  the  indi- 
vidual on  the  subject  of  his  occupancy  and  is  in  accordance 
with   a  principle  which  is  sometimes   referred  to,  as  the 
natural  right  of  property,  namely,  that  every  man  is  pro- 
prietor of  the  fruit  of  his  own  lal^our,  and  that  to  whatever 
extent  he  may  have  impressed  additional  value  on  any  given 
thing  by  the  work  of  his  own  hands,  to  that  extent,  at  least, 
he  should  be  held  to  be  the  owner  of  it.  (c) 
Justice  de-         4.  Tlicsc  two  principles  of  ownership,  by  reason  of  occu- 
ferencl™(?  ^^'  p^ucy  or  of  thc  expenditure  of  individual  labour,  may  be 
possession,     regarded  as  the  origin  of  property.     The  feelings  thus  en- 
gendered are  so  natural  and  strong  that  the  claim  to  the 
exclusive  enjoyment  of  property  is  deferred  to  by  others, 
and  the  occupant  is  allowed  to  remain  in  the  secure  and  un- 
molested possession  of  that  which  he  rightfully  claims.     The 
deference  thus  rendered  to  rightful  claims  gives  rise  to  the 
sense  of  equity  or  natural  justice  prompting  to  likeness  or 
equality  between  the  treatment  of  others  and  the  treatment 
claimed  from  others.     So  that  if  the  sense  of  property  be 
anterior  to  the  sense  of  justice,  and  comes  from  an  anterior 
and  distinct  source  in  our  nature,  the  proprietary  feeling  in 
the  heart  of  individuals  does  not   originate  from  a  sense 
of  justice,   which  only  arbitrates  between  the  proprietary 
claims  and  feehngs  of  different  individuals  after  those  feel- 
ings have  arisen  by  the  operation  of  other  principles  in  the 
human  constitution. 
JIIeTprin-''  ""^     ^'  ^.^?  Principles  here  adopted  as  the  true  explanation  of 
cipies.  the  origin  and  rights  of  property,  are  thus  illustrated  by 

Chalmers  :  "  Justice  did  not  create  property,  but  found  it 
already  created  ;  her  only  ofiice  being  to  decide  between  the 
antecedent  claims  of  one  man  and  another.  And,  in  the 
discharge  of  this  office,  she  but  compares  the  rights  which 
each  of  them  can  allege,  as  founded  either  on  the  length  of 
undisputed  and  undisposed  of  possession,  or  on  the  value 
they  had  impressed  on  the  thing  at  issue  by  labour  of  their 
own.     In  other  words,  she  bears  respect  to  those  two  great 


{I')  See  Dr.  Chalmers'  Eridge>ratcr  Treatise,  vol.  i.  chap.  vi.  p.  228.  (c)  Ibid.  p.  243. 
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primitive  ingredients  by  which  property  is  constituted,  be- 
fore that  she  had  ever  bestowed  any  attention,  or  given  any 
award  regarding  it.  The  matter  may  be  illustrated  by  the 
peculiar  relation  in  which  each  man  stands  to  his  own  body, 
as  being  in  a  certain  view  the  same  with  the  peculiar  rela- 
tion in  which  each  man  stands  to  his  o^ivn  property.  His 
sensitive  feelings  are  hurt  by  the  infliction  of  a  neighbour's 
violence  upon  the  one,  and  his  proprietary  feelings  are  hurt 
by  the  encroachment  of  a  neighbour's  violence  on  the  otlier. 
But  justice  no  more  originated  the  proprietary  than  it  did 
the  sensitive  feelings ;  no  more  gave  me  the  peculiar  aifection 
which  I  feel  for  the  property  I  now  occupy  as  my  own,  than 
it  gave  me  my  pecuKar  affection  for  the  person  Vt^hich  I  now 
occupy  as  my  own.  Justice  pronounces  on  the  iniquity  of 
any  hurtful  infliction  by  us  on  the  person  of  another — 
seeing  that  such  an  infliction  upon  our  own  person,  to  which 
we  stand  similarly  related,  would  be  resented  byr.ourselves. 
And  justice,  in  like  manner,  pronounces  on  the  inequality 
or  iniquity  of  any  hurtful  encroachment  by  us  on  the  pro- 
perty of  another,  also  seeing,  that  such  an  encroachment 
upon  our  own  property,  to  which  we  stand  similarly  related, 
would  be  felt  and  resented  by  ourselves.  Man  feels  one 
kind  of  pain  when  the  hand  which  belongs  to  him  is  struck 
by  another,  and  he  feels  another  kind  of  pain  when  some 
article  which  it  holds,  and  which  he  conceives  to  belong  to 
him,  is  wrested  by  another  from  its  grasp.  But  it  was  not 
justice  which  instituted  either  the  animal  economy  in  the 
one  case,  or  the  proprietary  economy  in  the  other.  Justice 
found  them  both  already  instituted.  Property  is  not  the 
creation  of  justice ;  but  is  in  truth  a  prior  creation.  Justice 
did  not  form  this  material  or  command  it  into  being,  but 
in  the  course  of  misunderstanding  or  controversy  between 
man  and  man,  property,  a  material  pre-existent  or  already 
made,  forms  the  subject  of  many  of  those  questions  which 
are  put  into  her  hands."  (d) 

6.  Such  would  appear  to  be  the  true  principles  of  the  Property  dis- 
origin  and  rights  of  property,  whether  as  exemplified  in  the  naturauTghts. 
appropriation  of  a  portion  of  the  unappropriated  soil  by  the 
first  occupant,  or  of  the  wild  animal  which  the  sportsman 
may  have  caught,  or  of  the  tree  which  the  savage  may  have 
felled,  or  of  the  hut  which  he  may  have  erected  in  the  wilds 
of  the  forest,  or  of  the  results  of  intellectual  labour. 

These  feelings  of  proprietorship,  and  the  consent  given  to 
these  principles,  are  so  universal,  that  they  have  been  called 
natural  rights ;  but  this  origin  and  these  rights  of  property 

(</)  1  Bridgcwater  Treatise,  p.  247. 
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80  acquiesced  in  must  be  distinguished  from  other  rights 
more  appropriately  termed  natural  rights — as  a  right  to  the 
free  use  of  the  air,  light,  and  the  rain  of  heaven ;  these  are 
common  to  all,  because  they  are  bestowed  equally  on  all ; 
and  though  each  person  is  at  liberty  to  enjoy  as  much  of 
these  as  he  pleases,  long  continued  occupancy  and  enjoy- 
ment may,  even  in  respect  of  these,  confer  certain  privileges 
which  cannot  be  interfered  with  without  the  consent  of  the 
proprietor. 
cfTet  Sail  '^'  ^^^^  principles  to  which  property  in  literature,  music, 
property.  or  the  fine  arts,  or  in  a  design,  or  invention  in  the  arts  and 
manufactures,  that  is,  property  in  the  result  of  intellectual 
labour,  must  be  referred,  are  the  same  as  those  to  which 
other  descriptions  of  property  are  referred,  and  the  same 
sense  of  natural  equity  or  justice  acts  as  arbitrator  between 
the  antecedent  or  conflicting  claims  of  proprietorship  by 
different  individuals.  These  principles  being  recognised,  the 
laws  of  civilised  states  act  as  an  auxiliary  to  ratii'y  the  con- 
stitution which  the  natural  feelings  and  intellects  of  man- 
kind had  established,  and  perpetuate  or  defend  from  violation 
the  order  of  things  which  it  had  ratified.  Property  thus 
created  and  recognised  is  protected  and  regulated,  as  to  its 
mode  of  enjoyment,  by  the  positive  laws  of  each  separate 
community. 
dlTemS  by  ^'  ^^^^  Origin  and  rights  of  property  thus  resting  on  the 
death.  distinctive  recognition  given  to  occupancy  and  to  the  fruits 

of  labour,  the  enjoyment  of  such  property  would  naturally 
cease  when  the  person  who  had  so  acquired  it  should  no 
longer  have  any  use  for  it.  Hence  it  is  said,  by  writers  on 
natm'al  law  and  ethics,  that  by  the  natural  law  there  would 
be  no  succession  to  property ;  that  the  child  has  no  natural 
right  to  succeed  to  the  property  of  a  parent,  and  that  a 
present  occupant  has  no  right  to  dispose  of  acquired  pro- 
perty. Here,  however,  public  policy  steps  in,  and  the  laws 
of  each  country  allowing  of  the  disposition  of  such  property 
by  successive  occupants,  and  defining  the  mode  in  which  the 
property  is  to  be  enjoyed  during  the  lifetime  or  after  the 
decease  of  the  first  or  successive  occupants. 
Meaning  of        9.  The  term  natural  rights  has  been  much  misapplied  in 

uatural nghts.       o  j.ii  -    »  ^     -    ■,  ,         n  ,  -,    -.^ 

reierence  to  the  origm  or  rights  of  property  and  its  enjoy- 
ment ;  it  may  be  said  that  every  child  born  into  the  world, 
in  addition  to  the  natural  right  of  distending  its  lungs  by  a 
portion  of  the  air,  or  of  educating  its  eyes  by  the  light  of 
heaven,  or  of  acquiring  knowledge  from  the  external  world 
around,  has  a  natural  right  to  that  nourishment,  shelter, 
and  protection,  which  may  be  necessary  for  its  existence 
and  sustenance,  and  to  that  education  in  the  most  extensive 
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sense  of  the  term,  which  may  be  necessary  for  the  proper 
discharge  of  the  duties  of  a  member  of  a  community ;  and 
in  most  civilised  nations  the  government,  as  having  the 
ultimate  control  of  all  property,  subjects  its  enjoyment  to 
certain  conditions  for  supplying  such  necessities  when  the 
occasion  arises. 

10.  It  is  important  that  the  true  principles  of  the  origin  importance  of 
of  property  should  be  kept  in  mind,  because  a  distinction  has  *''"®  P"ncipie8 
been  supposed  to  exist  between  the  original  principles  upon 

which  property,  as  the  result  of  manual  or  bodily  skill  and 
labour,  and  the  result  of  the  brain  or  intellectual  labour, 
are  founded,  whereas  if  the  preceding  views  be  correct,  the 
recognition  of  what  is  due  to  first  occupancy  and  to  proprie- 
torship in  the  fruit  of  individual  labour  is  equally  applic- 
able to  the  productions  of  physical  and  of  mental  labour. 

And  this  is  the  more  important  because  property  in  lite- 
rature, or  in  designs,  and  invention  in  the  arts  and  manu- 
factures, has  been  supposed  or  represented  to  derive  its 
origin  from,  and  to  have  no  foundation  except  the  positive 
law  of  nations,  or  what  may  be  termed  municipal  regula- 
tions. Without,  however,  entering  further  into  a  discussion 
of  questions  of  so  much  difficulty  and  refinement,  and  on 
which  writers  of  the  greatest  eminence  on  natural  law  and 
ethics  are  by  no  means  agreed,  the  preceding  may  suffice  to 
afford  strong  grounds  for  the  opinion  that  the  origin  of  all 
property  is  the  same,  being  derived  from  the  same  general 
principles  upon  which  the  foundations  of  society  rest,  being 
in  fact  part  of  the  constitution  of  man,  of  those  principles 
which  are  the  provision  not  of  man  but  of  God. 

11.  As  occupancy  and  possession  have  been  referred  to  The  subject  of 
for  the  origin  and  rights  of  property,  whatever  admits  of  ^g°Pj[^p^Ji""/* 
occupancy  and  possession  may  naturally  be  regarded  as  the  transfer. 
subject  of  property ;  or  to  state  the  converse  of  the  proposi- 
tion, whatever  can  become  the  subject  of  property  must 

admit  of  occupancy  and  jpossession,  and  the  transmission  of 

such  occupancy  and  possession.     Eurther,  whatever   does 

not  admit  of  occupancy  and  possession,  and  is  not  capable 

of  being  transferred  with  an  exclusive  title,  cannot  be  the 

subject  of  property.     These  principles  are  thus  illustrated  illustrations. 

by  a  distinguished  American  author,  {e)     "Thus,  light  and^'Jan]^  *'*° 

air  cannot  of  themselves  be  appropriated  by  individuals  to 

the  exclusion  of  the  rest  of  mankind,  because  they  cannot  be 

included  within  limits,  and  held  and  possessed  in  severalty. 

Each  human  being  may  use  all  of  them  that  he  requires  for 

his  own  purposes,  without  exhausting  the  common  stock, 

(e)  G.  T.  Curtis,  in  his  Treatise  on  the  Law  of  Copyright  in  England  and  America,  p.  7. 


in  the  oceau. 
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No  property    ^Juch  is  inexhaustible.     In  like  manner,  no  man  can  sell 

in  air  or  Ught.  ^^  ^j,j^j^gfgr  to  anotlicr  the  air  or  the  light,  because  he  can- 
not first  obtain  the  exclusive  occupancy  thereof.  One  may 
sell  or  transfer  peculiar  advantages  or  positions  for  the  en- 
joyment of  all  that  portion  of  the  air  or  the  light,  which  one 
or  more  human  beings  can  draw  from  the  common  stock,  in 
actual  use.  But  this  creates  no  opportunity  to  occupy  the 
great  body  of  the  air  or  the  light,  which  are  in  themselves 
incapable  of  being  held  within  limits  or  boundaries,  or  par- 
celled out  into  different  proprietaries. 

No  property  "The  samc  is  true  of  the  ocean.  The  great  reasons  why 
the  ocean  cannot  be  the  subject  of  property  form  one  of  the 
most  interesting  topics  in  the  law  of  nations,  into  which  it 
would  be  too  great  a  digression  to  enter  here.  It  is  suffi- 
cient to  note  the  illustrations  which  they  present  of  the 
qualities  which  belong  to  the  subjects  of  property.  The 
ocean  cannot  be  occupied;  for  although  astronomers  and 
geographers  have  traced  imaginary  cii'cles  of  latitude  and 
longitude,  which  theoretically  divide  its  surface,  nothing  like 
actual  occupation  by  boundaries  or  barriers  has  ever  been 
attempted  or  can  ever  be  possible.  No  part  of  the  ocean 
can  be  taken  and  held  in  severalty,  because  no  part  of  it  can 
be  designated  as  under  occupation  by  any  limits  or  marks 
capable  of  being  fixed  upon  its  surface.  Every  nation  and 
every  individual  may  use  it  as  occasion  requires ;  and  such 
use  in  no  degree  diminishes  or  restrains  the  use  of  it  by 
others,  since  the  same  waves  will  successively  and  for  ever 
transport  the  fleets  of  the  whole  world.  Accordingly,  there 
is  no  evidence  that  mankind  have  at  any  period  entertained 
the  intention  of  making  the  ocean  the  subject  of  property. 
It  has  ever  been  left  as  the  common  highway  of  nations, 
in  and  upon  which  the  rights  of  all  mankind,  from  the  neces- 
sity of  the  case,  are  perfectly  equal."  (/) 

Property  in  Ou  thc  otlicr  hand,  the  surface  of  the  earth,  and  every- 
thing upon  or  beneath  it,  and  everything  upon  or  beneath 
the  surface  of  the  water,  capalile  of  being  reduced  into  exclu- 
sive possession,  may  be  the  subject  of  property;  and  the 
exclusive  possession  carries  with  it  the  faculty  of  transmit- 
ting the  whole  of  the  same  right,  or  a  part  of  it,  and  of  dic- 
tating in  what  manner  and  under  what  restrictions  the 
subject  of  the  right  shall  be  used.  In  a  refined  state  of  civi- 
lisation, these  subordinate  rights  become  themselves  objects 
of  distinct  consideration,  and  are  made  capable  of  distinct 
enjoyment,  defined  by  positive  rules,  or  defended  by  the 
general  principles  of  justice.    The  right  to  pass  over  the 


surface  of  the 
earth. 


(/)  Grotius  Droit  de  la  Guerre,  &c.  liv.  ii.  c.  ii.  §  3.  Azuui  Droit  Mar  de  I'Europe,  tom.i.  c.i.  ^  5,  -25. 
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soil,  or  to  gather  a  definite  portion  of  the  fruit  that  grows 
upon  it,  may  he  severed  from  the  ownership  of  the  soil  itself ; 
and  the  grant  of  these  subordinate  rights  does  not  necessa- 
rily suppose  a  grant  of  the  proprietorship  of  the  soil,  or  of 
any  other  of  the  rights  of  the  original  proprietor.  The  use 
of  an  animal,  for  a  fixed  period  or  in  a  certain  manner,  may 
he  separated  from  the  ownership  of  the  animal,  and  a  con- 
tract for  the  one  does  not  imply  a  contract  for  the  other. 

12.  Whatever  may  he  the  true  theory  of  the  origin  and  Unanimous 
Tights  of  property,  it  is  certain  that  creations  of  the  mind  or  property  in 
intellectual  labour,  when  embodied  in  a  practical  form  so  as  jj^'^y^'^j,''^'^^^ 
to  be  available  to  maukind,  whether  in  books,  music,  paint- 
ings, designs,  or  inventions  in  the  arts  and  manufactures, 

have  been  recognised  almost  universally  by  writers  on  juris- 
prudence, on  ethical  philosophy,  and  on  political  economy, 
and  by  civilised  communities,  as  a  subject  of  property  and 
protection  equally  with  the  material  forms  in  which  such 
creations  are  embodied.  To  deny  to  the  cultivated  mind  or 
educated  man  property  in  the  productions  of  his  peculiar 
labour,  or  of  the  exercise  of  those  powers  by  which  he  is 
distinguished  from  his  fellows,  and  which  it  has  been  the 
object  of  his  education  to  improve  to  the  utmost,  is  a  pro- 
position which  in  terms  has  as  yet  found  no  advocate, 
although  the  alleged  opinions  recently  advanced  on  the  sub- 
ject of  patent  rights  for  inventions  would  appear  to  lead  in- 
evitably thereto.  To  deny  to  the  creations  and  labour  of  the 
miud  that  property  and  protection  by  the  civil  power  which 
is  given  to  the  skill  of  the  hand  or  to  bodily  labour,  is  in 
effect  to  make  intellectual,  of  no  account  as  compared  with 
manual,  labour,  and  to  give  a  predominating  and  overwhelm- 
ing influence  to  capital  and  those  other  representations  of  ac- 
cumulated labour  which  may  be  profitably  enjoyed  without 
any  fresh  creations  of  mind  or  exercise  of  inventive  faculties. 

13.  If,  as  has  been  above  stated,  occupancy  and  posses-  An  author  has 
sion  be  the  fundamental  principles  of  the  origin  and  rights  seSon^of  Ms 
of  property,  the  creations  of  the  mind  belong  to  their  author  Weas. 

in  a  peculiar  and  especial  sense.  He  has  sole  and  exclusive 
power  and  possession  over  them  until  embodied  in  some 
material  form,  and  communicated  by  publication  in  such 
form  to  others.  Purther,  the  possession  of  such  property 
has  this  peculiar  claim  derived  from  the  nature  of  the  sub- 
ject— namely,  that  the  subject-matter  of  such  property  did 
not  exist  like  land,  the  air,  or  wild  animals,  as  part  of  the 
common  stock  provided  for  all  mankind ;  such  property  is, 
in  the  strictest  sense  of  the  term,  a  creation,  and  not  a  dis- 
covery or  finding  of  something  created  by  the  great  Author 
of  all  things,  and  already  existing.    The  thoughts  of  man 
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are  peculiarly  and  essentially  his  own,  and  unless  embodied 
in  some  practical  form,  and  communicated  by  publication 
to  the  world,  would  die  with  their  author.  To  prevent  this, 
and  ensure  their  preservation  and  publication,  may  be  re- 
garded as  part  of  the  policy  of  the  law  which  will  be  further 
dwelt  upon  hereafter. 
Possession  and  14.  Posscssiou  and  a  right  to  exclude  others  are  essential 
elude  others,  both  to  the  idea  and  to  the  enjoyment  of  property;  the 
right  to  use  and  to  exclude  others  from  the  use  of  property 
must  concur,  or  the  notion  of  and  title  to  property  is  not 
complete.  The  use  of  property  by  others  may  be  quite 
compatible  with  exclusive  possession  and  ownership;  but 
such  use  is  subject  to  conditions  and  limitations  at  the  will 
of  the  proprietor,  or  in  certain  cases  according  to  the  positive 
law  and  municipal  regulations  of  the  government  of  the 
country.  The  recognition  of  their  rights  is  derived  from 
and  consistent  with  the  natural  feeling  of  justice  already 
referred  to.  The  observance  of  these  conditions  is  to  be 
enforced  by  the  same  principles  of  justice  which  govern 
the  whole  title  of  the  original  owner.  If  he  has  granted 
only  a  part  of  his  right,  and  the  other  is  usurped,  the  same 
principle  of  justice  is  violated  as  when  his  whole  right  is 
usurped  without  his  having  granted  any  part  of  it.  {g) 
tfrj*i?erafter  15.  So  loug  as  the  idea  remains  locked  up  in  the  breast 
publication,  of  the  iuvcutor  and  unembodied  in  any  material  form,  or  if 
embodied  remains  unpublished,  its  possession  is  inviolable, 
no  one  can,  against  the  will  of  the  author,  become  possessed 
of  it ;  but  so  soon  as  the  embodiment  and  publication  take 
place  exclusive  possession  is  gone,  and  the  idea  which  till 
then  was  locked  up  in  the  bosom  of  the  author  becomes 
communicated  to  and  capable  of  being  imitated  by  those 
who  are  interested  in  the  subject.  Now,  if  it  be  borne  in 
^^^bjication  mind  that  publication  is  essential  to  the  creation  of  pro- 
the  creation  of  P^^ty  ^  intellectual  labour,  because  no  one  knows  of  its 
property.  existcuce  Until  published,  the  preventing  others  from  bor- 
rowing the  idea  and  embodying  it  in  like  material  forms 
becomes  necessary  for  that  exclusive  possession  and  use  of 
the  idea  which  is  essential  to  the  notion  of  property.  This 
restraint  is  the  protection  afforded  by  the  laws  to  this 
description  of  property;  the  justice  of  such  protection  is 
derived  from  the  feeling  of  what  is  due  to  the  first  occupant 
or  possessor,  and  to  the  fruits  of  labour  expended  on  any 
subject;  the  policy  of  such  protection  may  be  shown  from 
the  effect  which  it  has  in  giving  rise  to  fresh  productions 
and  creations,  and  in  the  consequences  which  reason,  ana- 


(5r)  See  observations  of  G.  T.  Curtis  in  his  Treatise  on  Copyright  in  England  and  America,  p.  6. 
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logy,  and  comparison,  tend  to  show  must  follow  from  its 
withdrawal.  Upon  this  subject,  Jeremy  Bentham  says : 
**  With  respect  to  a  great  number  of  inventions  in  the  arts, 
an  exclusive  privilege  is  absolutely  necessary,  in  order  that 
what  is  sown  may  be  reaped.  In  new  inventions  protection 
against  imitators  is  not  less  necessary  than  in  established 
manufactures  protection  against  thieves.  He  who  has  no 
hope  that  he  shall  reap  will  not  take  the  trouble  to  sow.  But 
that  which  one  man  has  invented  all  the  world  can  imitate. 
Without  the  assistance  of  the  laws  the  inventor  would 
almost  always  be  driven  out  of  the  market  by  his  rival, 
who,  finding  himself  without  any  expense  in  possession  of 
a  discovery  which  has  cost  the  inventor  much  time  and 
expense,  would  be  able  to  deprive  him  of  all  his  deserved 
advantages  by  selling  at  a  lower  price."  {h) 

16.  The  peculiarities  of  this  species  of  property  and  consi-  ^^.™  °[*"' 
derations  of  public  policy  have  led  to  certain  regtdations  as  Smit  sub- 
to  this  description  of  property,  its  period  and  mode  of  enjoy-  J^ct- 
ment,  somewhat  different  from  those  which  exist  as  to  other 
descriptions  of  property.     Por  instance,  property  in  lands 
and  chattels,  whether  real  or  personal,  may  be  enjoyed  for 
the  whole  term  of  the  natural  life  of  the  possessor,  and  by 
his  family  or  successors  in  perpetuity,  according  to  certain 
rules  of  succession.     Such  succession,  however,  as  has  al- 
ready been   stated,   is  matter   of  positive  law  and  public 
policy,  and  the  commonwealth  is  well  justified,  when  it 
allows  succession,  or  affords  protection  by  the  strong  arm  of 
the  law  and  civil  power,  to  property,  in  assigning  in  what 
manner  such  succession  should  take  place,  or  for  what  term 
the  property  should  be  enjoyed. 

The  common  law  of  England  recognised  the  right  of  Copyright, 
authors  to  property  and  protection  in  the  results  of  their  in- 
tellectual labours;  but  the  term  during  and  conditions 
under  which  such  property  and  protection  could  be  enjoyed 
have  been  subjected  to  various  important  alterations  from 
time  to  time. 

The  common  law  of  England  also  recognised  the  right  of  ^^^^"*  "g'^^- 
the  Crown  to  grant  exclusive  privileges  to  the  inventors  of 
new  and  useful  inventions  in  the  arts  and  manufactures, 
but  the  term  during  and  conditions  under  which  this  pro- 
perty could  be  enjoyed  and  protected  has  also  been  the  subject 
of  various  regulations,  (i) 

The  Legislature  has  recently  afforded  protection  to  pro-  Designs. 
perty  in  Designs  in  the  Arts  and  Manufactures  for  a  short 
period  ;  and,  although  the  term  is  wholly  inadequate  for  the 

(h)  See  Bowling's  edition  of  his  Worlis,  vol.  iii.      tice  of  Letters  Patent  for  Inventions"  for  full  in- 
p.  71.  formation  on  this  part  of  the  subject. 

(i_)  See  my  work  entitled  "  The  Law  and  Prac- 
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proper  encouragement  of  the  more  elaborate  designs  and  of 
the  art  of  design  as  applied  to  the  more  expensive  classes  of 
fabrics,  the  statute  affords  an  illustration  of  the  modifica- 
tions which  it  may  be  thought  expedient  to  apply  to  the 
enjoyment  of  the  fruits  of  intellectual  labour.  (A) 

These  and  various  other  matters  relating  to  the  conditions 
upon  which  this  species  of  property  is  held,  to  its  trans- 
mission and  to  its  protection,  constitute  separate  and  dis- 
tinct branches  of  jurisprudence,  which  may  be  treated  of  as 
Copyright  in  Literature  and  the  Fine  Arts,  of  Designs  in 
the  Arts  and  Manufactures,  and  of  Letters  Patent  for  In- 
ventions, (l)  This  present  treatise  is  more  especially  con- 
fined to  the  principle,  policy,  and  protection  to  property  in 
such  Inventions  in  the  Arts  and  Manufactures  as  may  be- 
come the  subject  of  Letters  Patent. 
Rights  of  27.  Property  in  new  inventions  in  the  Arts  and  Manu- 

inventors  in  -'-         ^ 

the  United     facturcs,   and  adequate  protection  to  such  property  for  a 
States.  limited  time,  form  part  of  the  legislation  of  almost  every 

ci\iKsed  nation  or  settled  government,  (m)  The  specific 
legislation  in  different  countries,  the  length  of  term  during 
which  the  protection  is  extended,  and  the  mode  of  its  enjoy- 
ment, are  various,  but  such  legislation  recognises  the  prin- 
ciple of  property  in  useful  inventions,  and  the  policy  of  pro- 
tecting it.  "  The  American  Constitution  (to  use  the  words 
of  one  of  its  greatest  ornaments)  {71)  does  not  attempt  to 
give  an  inventor  a  right  to  his  invention,  or  an  author  a 
right  to  his  composition ;  it  recognises  an  original  pre- 
existing inherent  right  of  property  in  the  invention,  and 
authorises  Congress  to  secure  to  inventors  the  enjoyment  of 
that  right ;  but  the  right  exists  before  the  Constitution  and 
above  the  Constitution,  and  is,  as  a  natural  right,  more  than 
that  which  a  man  can  assert  in  almost  any  other  kind  of 
property."  The  practical  apphcation  of  this  principle  in 
the  United  States,  under  the  provisions  of  the  Acts  of  Con- 
gress, are  less  favourable  to  inventors  than  in  this  country  ; 
but  the  recognition,  from  the  first  dawn  of  the  Constitu- 
tion, of  what  was  due  to  intellectual  labom'  contrasts  most 
favourably  with  the  struggles  which  authors  and  inventors 
have  experienced  in  this  country  in  protecting  their  rights. 
The  struggle  against  prejudice  and  illiberality  in  the  Legis- 
lature was  long  and  severe ;  but  since  the  elaborate  argu- 


(k)    See  my  work  on  The  Subject- Matter  of  tection  afforded  to  this  species  of  property  in  other 

JJesigns,  royal  8vo.  3rd  ed.  1851.  countries  insure  the  progress  of  invention,  and 

rrif  -^o^t^-               °"  *'"^  subject  in  my  work  on  prevents  the  prejudicial  consec[uences  of  this  state 

Ihe  bubject-Matter  of  Letters  Patent  for  Inven-  of  things  being  generally  felt, 

lions  and  Copyright  of  Designs,  p.  51.  („)  The  Hon.  Daniel  Webster,  in  the  case  of 

(m>  ihere  are  no  patent  laws  in  Sw-itzerland,  Goodyear  v.  Dav,  185''. 
or  in  some  portions  of  the  ZoUverein,  but  the  pro- 
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ment  of  Lord  Camden  (o)  against  the  common-law  right  of 
property  in  a  literary  composition,  the  existence  of  such 
property  at  common  law  and  its  poKcy  have  not  been 
seriously  questioned. 

The  policy  of  patent  rights  has  been  recognised  by  the  Opinions  of 
most  eminent  jurists  and  political  economists,  and  though  ecolloinists. 
some  difference  of  ojiinion  may  exist  as  to  the  duration  of 
such  rights,  or  as  to  the  question  whether  other  than  the 
existing  systems  might  not  be  adopted  with  advantage,  no 
person  (until  the  recent  discussions  on  Patent  Law  Keform 
hereafter  referred  to)  has  publicly  advanced  any  arguments 
against  the  principle,  policy,  or  justice  of  rewards  to  this 
species  of  intellectual  labour. 

The  general  principle  of  the  value  of  intellectual  labour  y-'i^e  of 
is  thus  announced  by  John  Stuart  Mill:  (j?)    "  But  when  JaJ,',,,,^*; '^'^ 
(as  in  political  economy  one  should  always  be  prepared  to  J-  ^-  ^^'ii- 
do)  we  shift  our  point  of  view,  and  consider  not  individual 
acts,  and  the  notions  by  which  they  are  determined,  but 
national  and  universal  results,  intellectual  speculation  must 
be  looked  upon  as  a  most  influential  part  of  the  productive 
labour  of  society,  and  the  portion  of  its  resources  employed 
in  carrying  on  and  remunerating  such  labour  as  a  highly 
productive  part  of  its  expenditure." 

And  as  to  the  particular  subject  of  patents,  the  same  dis- 
tinguished philosopher  says :  (g)  "  The  condemnation  of 
monopolies  ought  not  to  extend  to  patents,  by  which  the 
originator  of  an  improved  process  is  permitted  to  enjoy,  for 
a  limited  period,  the  exclusive  privilege  of  using  his  own 
improvement.  This  is  not  making  the  commodity  dear  for 
his  benefit,  but  merely  postponing  a  part  of  the  increased 
ch^pness  which  the  public  owe  to  the  inventor,  in  order  to 
compensate  and  reward  him  for  the  service.  That  he  ought 
to  be  both  compensated  and  rewarded  for  it,  will  not  be 
denied,  and  also  that  if  all  were  at  once  allowed  to  avail 
themselves  of  his  ingenuity,  without  having  shared  the 
labours  or  the  expenses  which  he  had  to  incur  in  bringing 
his  idea  into  a  practical  shape,  either  such  expenses  and 
labours  would  be  undergone  by  nobody  except  very  opulent 
and  very  public-spirited  persons,  or  the  State  must  put  a 
value  on  the  service  rendered  by  an  inventor,  and  make  him  Peculiar  ad- 
a  pecuniary  grant.  This  has  been  done  in  some  instances,  reward^by 
and  may  be  done  mthout  inconvenience  in  cases  of  veryp^t^^-s- 
conspicuous  public  benefit ;  but  in  general,  an  exclusive 
privilege  of  temporary  duration  is  preferable,  because  it 

(o)  In  the  House  of  Lords,  in  1774,  in  the  case  (/>)    In  his   Principles   of  rolitical  Economy, 

of  Donaldson  v.  Becket,  4  Burr.  2417.     See  some  vol.  i.  p.  53.    3rd  ed. 

valuable  observations  on  the  history  of  copyright  (7)  Ihid.  vol.  ii.  p.  517. 
in  Curtis' Treatise  on  Copyright,  pp.  59—74. 
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M'CuUoch. 


Produces  dis- 
closure of 
secrets. 


Exclusive  pri- 
vileges for  a 
new  trade. 
Adam  Smith. 


Jeremy  Bcn- 
tliam  on 
patent  rights. 


leaves  nothing  to  any  one's  discretion  ;  becanse  the  reward 
conferred  by  it  depends  upon  the  inventions  bein^^  found 
useful,  and  the  greater  the  usefulness,  the  greater  the  re- 
ward ;  and,  because  it  is  paid  by  the  very  persons  to  whom 
the  service  is  rendered — the  consumers  of  the  commodity. 
So  decisive,  indeed,  are  these  considerations,  that  if  the 
system  of  patents  were  abandoned  for  that  of  rewards  by 
the  State,  the  best  shape  which  these  could  assume  would 
be  that  of  a  small  temporary  tax  imposed  for  the  inventor's 
benefit  on  all  persons  making  use  of  the  inventions."' 

On  the  same  subject  M'Culloch  says  :  (r)  "  The  expediency 
of  granting  patents  has  been  disputed,  though,  as  it  would 
seem,  without  any  sufficient  reason.  Were  they  refused, 
the  inducement  to  make  discoveries  would  in  many  cases 
be  very  much  weakened ;  at  the  same  time  that  it  would 
plainly  be  for  the  interest  of  every  one  who  made  a  dis- 
covery to  endeavour  if  possible  to  conceal  it.  And  notwith- 
standing the  difficulties  in  the  way  of  concealment,  they 
are  not  insuperable;  and  it  is  believed  that  several  im- 
portant inventions  have  been  lost  from  the  secret  dying 
with  their  authors.  Perhaps  the  term  of  fourteen  years,  to 
which  the  duration  of  a  patent  is  limited  in  England,  is  as 
proper  a  one  as  could  be  suggested.  It  may  be  too  short 
for  some  inventions,  and  too  long  for  others;  but  on  the 
whole  it  seems  a  pretty  fair  average." 

The  policy  of  exclusive  trading  privileges  and  patent 
rights  are  associated  together  by  Adam  Smith  (.9)  in  the 
following  manner :  "  When  a  company  of  merchants  under- 
take at  their  own  risk  and  expense  to  establish  a  new  trade 
with  some  remote  and  barbarous  nation,  it  may  not  be  un- 
reasonable to  incorporate  them  into  a  joint-stock  company, 
and  to  grant  them  in  case  of  their  success  a  monopoly  of 
the  trade  for  a  certain  number  of  years.  It  is  the  easiest 
and  most  natural  way  in  which  a  State  can  recompense  them 
for  hazarding  a  dangerous  and  expensive  experiment,  of 
which  the  pubUc  is  afterwards  to  reap  the  benefit.  A  tem- 
porary monopoly  of  this  kind  may  be  vindicated  upon  the 
same  principles  upon  which  a  like  monopoly  of  a  new 
machine  is  granted  to  its  inventor,  and  that  of  a  new  book 
to  its  author." 

With  reference  to  the  peculiar  system  of  patents,  Jeremy 
Bentham  says :  (t)  "  As  an  instance  of  a  reward  peculiarly 
adapted  to  the  nature  of  the  service,  is  that  of  the  monopoly 
which  it  is  almost  universally  the  custom  to  create  in  favour 


(r)  Commercial  Diet.  900.     Ed.  1847. 
(v)  Smith's  Wealth  of  Nations.    I'lajfair.    llth 
ed.  vol.  iii.  p.  141. 


(0  Rationale  of  Rewards  (1825),  p.  92. 
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of  inventors.  From  the  very  nature  of  the  thing,  it  adapts 
itself  with  the  utmost  nicety  to  those  rules  of  proportion  to 
which  it  is  most  difficult  for  reward,  artificially  instituted 
bv  the  Legislature,  to  confer.    It  adapts  itself  with  the  utmost  Adapted  to 

.       ,       i       .-i  inn  •  T/»  n        ^  'J.  14.  the  service, 

nicety  to  the  value  of  the  service,  it  connned,  as  it  ouglit  ^nd  a  stinm- 
to  be,  to  the  precise  point  on  which  the  originality  of  the  lus. 
invention  consists,  it  is  conferred  with  the  least  possible 
waste  of  expense.  It  causes  a  service  to  be  rendered,  which, 
without  it,  a  man  would  not  have  a  motive  for  rendering, 
and  that,  only  by  forbidding  others  from  doing  that  which, 
were  it  not  for  that  service,  it  would  not  have  been  possible 
for  them  to  have  done.  Even  with  regard  to  such  inven- 
tions, for  such  there  will  be,  where  others,  besides  him  who 
possesses  himself  of  the  reward,  have  scent  of  the  invention, 
it  is  still  of  use,  by  stimulating  all  parties,  and  setting  them 
to  strive  which  shall  first  bring  his  discovery  to  bear.  With 
aU  this,  it  unites  every  property  that  can  be  wished  for  in  a 
reward.  It  is  variable,  equable,  commensurable,  charac- 
teristic, exemplary,  frugal,  promotive  of  perseverance,  sub- 
servient to  compensation,  popular,  and  reasonable." 

The  preceding  and  other  similar  passages  which  might  Pp'^^J^^  °^ 
be  selected  from  the  writings  of  eminent  jurists  and  political 
economists,  show  the  deliberate  opinions  and  judgments  of 
thinking  men,  wholly  disinterested,  on  the  policy  of  exclusive 
privileges  analogous  to  patent  rights.  It  is  quite  true  that 
instances  may  be  found  in  which  learned  judges  of  former 
days,  in  administering  the  law  of  patents,  have  expressed 
themselves  as  "  not  one  of  those  who  greatly  favour  patents, 
for  although  in  many  instances,  and  particularly  in  this,  the 
public  are  greatly  favoured  by  them,  yet,  on  striking  the 
balance  on  this  subject,  I  think  that  great  oppression  is 
practised  on  inferior  mechanics  by  those  who  are  more  opu- 
lent." {n)  But  it  is  equally  true  that  in  recent  times  a 
very  different  feeling  has  existed  with  the  progress  of  know- 
ledge, and  learned  judges  have  declared,  and  the  highest 
tribunals  in  the  land  have  concurred  in  the  opinion,  "that 
far  too  much  acumen  had  been  displayed  in  defeating  rather 
than  in  upholding  patents,  and  that  it  was  the  duty  of  the 
Court  not  to  give  effect  to  trivial  objections  directed  to  that 
object."  (^) 

18.  The  declaration  of  Earl  Granville,  (ij)  that  the  evidence  Opinion  of 
which  had  been  adduced  before  the  Select  Committee  of  the  Jfn  p^Sts!'  ° 
House  of  Lords  had  only  confirmed  him  in  the  opinion  "  that 

(«)  Per  Lord  Kenyon,  in  Hornblower  v.  Bolton,  C.  J.,  in  Haworth  v.  Hardcastle,  1  Pat.  C.  484 ;  and 

8  T.  R.  95.  the  cases   before   the  Judicial  Committee  of  the 

(x)  See  per  Parke,  B.,  in  Neilson  v.  Harford,  Privy  Council  on  application  for  extensions. 

1  Pat.  Cases,  1310;  Lord  Cranworth,  in  Sellers  v.  (y)  In  the  House  of  Lords,  1  July,  1351,  118 

Dickenson,  5  Excheq.  Rep.  113  ;  Sir  N.  C.  Tindal,  Hansard,  14. 
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the  whole  system  was  unadvisable  for  the  public,  disadvan- 
tageous to  inventors,  and  wrong  in  principle,"  has,  as  might 
have  been  expected,  been  responded  to  by  many  adherents 
to  such  an  authority,  although  the  noble  Earl  stated,  that 
with  regard  to  the  necessity  of  a  patent  law  he  believed  it 
would  have  been  easy  to  have  had  one  hundred  sensible 
persons  to  give  evidence  to  that  effect,  but  with  respect  to  the 
injurious  tendency  of  the  whole  system  there  were  probably 
not  six  persons  who  could  be  got  to  give  evidence  in  sup- 
port of  that  view ;  and  further,  that  the  almost  unanimous 
oj)inion  of  the  country  was  in  favour  of  patent  rights  to  in- 
ventors. The  noble  Earl  rests  the  above  opinion  on  several 
grounds — maintaining  that  there^was  no  innate  right  of  pro- 
perty in  ideas ;  that  the  only  reasonable  ground  upon  which 
the  patent  laws  could  be  supported  was  the  stimulus  to  in- 
ventors and  the  encouragement  to  disclose  their  inventions ; 
and  believing  that  in  the  present  state  of  the  world — even  if 
it  was  different  at  the  earlier  stages  of  society — it  was  not 
at  all  necessary  to  stimulate  inventors  ;  that  invention  was 
almost  a  madness  with  some  people,  and  that  scientific  men 
were  in  the  habit  of  making  known  their  discoveries  with 
great  alacrity  to  the  public ;  that  but  one  in  fifty  inventions 
were  of  the  slightest  use  to  the  public,  and  that  a  liberal 
master  would  be  ready  to  reward  an  ingenious  workman 
who  was  able  to  make  valuable  suggestions  for  improving 
and  cheapening  any  process  of  manufacture.  That  as  regards 
the  public,  the  tendency  of  the  system  was  to  raise  the  price 
of  the  commodity  during  the  fourteen  years  which  the  patent 
existed ;  and  that  a  rich  company  found  it  often  worth 
while  to  keep  the  sale  of  a  patent  article  exclusively  in  their 
own  hands  by  the  exorbitant  price  which  they  put  upon  the 
licenses,  so  as  to  prevent  any  other  person  making  use  of  the 
patent  during  the  monopoly.  That  however  just  literary 
copyright  might  be,  this  was  a  different  matter;  the  one 
could  only  add  to  the  intellectual  resources  of  the  world 
ideas  which  any  one  might  make  use  of  the  next  day,  but  in 
the  case  of  a  patent  the  manufacturer  was  not  only  prevented 
from  using  it,  but  from  using  anything  like  it,  though  the 
concurrence  of  similar  inventions  was  very  remarkable. 
That  the  existence  of  commercial  monopolies  in  countries 
which  boasted  the  highest  civilisation  had  not  prevented 
the  Legislature  of  this  country  establishing  free  trade. 
19.  No  jurist  has  rested  this  question  on  the  absolute 
of  ^ro  Tr?"''*  ^^^^*®  ^'^ol^*  of  property  in  ideas,  referred  to  by  the  noble 
0  proper  y.  ^^^^  ^^  maintained  ])y  some  of  the  witnesses  before  the  Select 
Committee  of  the  House  of  Lords.     Ideas,  until  embodied 


No  innate 
right  to  ideas 
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in  some  material  form,  cannot  become  the  subject  of  property 
any  more  than  the  air,  light,  or  ocean ;  nor  can  any  protec- 
tion be  extended  to  what  is  not  so  embodied  as  to  be  capable 
of  distinct  definition.  There  must  be  full  possession  of  the 
idea,  coupled  with  the  physical  possession  of  the  combina- 
tion of  characters  or  material  forms  whereby  or  wherein 
the  idea  is  embodied,  so  as  to  be  capable  of  being  preserved 
or  presented  to  the  public,  before  property  is  constituted. 
That  which  is  prohibited  and  protected  is  not  the  use  of  the 
idea  by  any  other  individual,  but  its  embodiment  in  similar 
forms,  that  is,  in  literary  copyright,  the  multiplication  of 
copies  of  the  particular  combination  of  characters  exhibit- 
ing to  the  eye  or  the  ear  the  idea  or  sensation  to  be  commu- 
nicated ;  in  patent  right  the  producing  of  substantially  the 
same  manufacture  ;  in  copyright  of  designs  the  application 
of  the  same  external  forms,  patterns,  or  configuration  to 
articles  of  manufacture. 

Such  embodiment  of  ideas  is  essential  to  constitute  pro-  Copyright 
perty  capable  of  being  redu6ed   into   possession  or  trans- righJ'an^aio- 
mitted.     In  this  respect  the  analogy  between  copyright  in  sous. 
a  book,  and  patent  right  in  an  invention,  is  complete.     On 
this  subject,  Sir  W.  Page  Wood,  V.C.,  in  reply  to  a  question  ^p^^jony^JJ''" 
as  to  the  policy  of  patent  rights,  said  :  "  It  is  a  very  wide 
subject,  which  appears  to  me  to  require  a  great  deal  of  con- 
sideration ;  it  is  connected  with  the  question  of  copyright, 
and  many  others  which  involve  many  important  considera- 
tions." {z) 

The  opinion  of  the  Master  of  the  Rolls  (Sir  John  Eo- Opinion  of  sir 
miUy)  has  been  relied  on  as  adverse  to  the  system,  and  is  as  "  ^^^  ^' 
follows :  "I  think  the  principle  of  the  patent  laiv  is  very 
defective.  I  think  it  is  a  wrong  principle  to  reward  inven- 
tors by  giving  a  monopoly ;  and  I  also  think  that  the  in- 
ventor does  not  get  the  real  benefit  of  the  patent.  In  the 
greater  number  of  cases,  I  believe  that  the  person  who  takes 
out  a  patent,  and  who  makes  the  patent  useful,  is  some  one 
who  finds  out  the  little  thing  at  the  end  which  just  makes  it 
profitable  and  useful.  All  great  inventions,  I  think,  are 
arrived  at  by  a  long  series  of  steps,  and  those  persons  who 
have  made  the  discovery  of  the  great  principle  upon  which 
they  are  founded,  are  not  the  persons  who  really  benefit  by 
them.     I  think  the  system  is  defective  in  principle."  (a) 

Neither  this  opinion,  nor  the  opinions  of  other  learned 
and  distinguished  judges  referred  to  by  Earl  GranviUe,  (b) 
necessarily  involve  the  condemnation  of  the  principle  of 

(z)  Evidence,  House  of  Lords,  on  Patent  Bills,      of  the  Rolls,  House  of  Lords,  20th  June,   1851 

20th  June,  1851  [2830].  •  [2828]. 

(a)  Evidence    of  the  Ilisht  Hon.   the   Master  (i)  See  118  Hansard,  14. 
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property  in  and  protection  to  intellectual  labour ;  they  are 
directed  to  abuses  and  defects  in  an  existing  system,  the 
reform  of  which  was  then  under  consideration;  a  system 
which  had  received  the  unqualified  condemnation  of  every 
disinterested  person  of  any  experience  in  the  subject,  but 
which  had  continued  to  subsist,  notwithstanding  the  labours 
during  a  quarter  of  a  century  of  men  of  science,  inventors, 
and  professional  men  more  particularly  engaged  in  that 
description  of  business,  for  the  abolition  of  a  vicious,  and 
the  establishment  of  a  rational  system,  (c)  The  objections 
of  the  Master  of  the  Kolls  are  really  directed  to  admitted 
difficulties  and  defects,  some  of  which  are  inherent  in  any 
system,  but  others  of  which  it  is  believed  will  be  effectually 
obviated  by  the  new  system,  (d) 
Evidence  of  20.  The  evidence  of  Sir  David  Brewster  may  possibly  have 
ster?^  ^^^^'  been  relied  on  in  support  of  the  innate  right  of  property  in 
ideas,  but  a  careful  perusal  of  that  evidence  will  show  that 
eminent  philosopher  to  have  been  speaking  of  the  value  of 
any  idea  or  facts  in  science,  and  of  the  importance  of  en- 
couraging their  disclosure  and  discovery  rather  than  upon 
the  question  of  right  of  property  in  such  ideas. 

The  following  portions  of  his  evidence  possess  great  in- 
terest as  the  record  of  the  opinion,  of  a  man  of  great  science 
and  practical  experience,  on  the  subject  of  patents  : 

Patents  to  be  "  My  freneral  opinion  is,  that  patents  should  be  granted  free  of  all  ex- 
free  of  ex-  pense,  and  that  in  place  of  being  considered  as  monopolies,  which  are 
injurious  to  the  public,  they  should  be  regarded  as  benefits  conferred 
upon  it,  and  therefore  encouraged  by  every  possible  means.  I  think  that 
patents  should  be  readily  granted  for  every  new  idea,  whatever  that  idea 
may  be;  that  every  encouragement  should  be  given  to  persons  to  bring 
forward  such  ideas,  and  that,  instead  of  throwing  difficulties  in  the  way, 
even  where  the  ideas  appear  to  be  frivolous,  every  facility  should  be  given 
All  ideas  of  for  their  development,  because  they  may  contain  the  germ  of  future 
inventions.  The  history  of  science  shows  that  such  ideas  have  often  led 
to  very  great  and  important  results;  and  hence,  I  am  of  opinion,  that  to 
every  idea  connected  with  science  and  arts,  the  protection  of  a  patent 
should  be  freely  extended  without  any  expense  whatever  to  the  patentee. 
It  appears  to  me  that  it  is  the  duty  of  a  wise  Government  to  charge  the 
country  with  this  expense,  and  to  use  every  means  to  induce  inventors  to 
bring  forward  their  ideas,  especially  in  a  country  like  this,  where  so 
much  depends  upon  the  progress  of  the  useful  arts,  and  at  a  time  when 
foreigners  are  making  such  exertions,  and  often  successful  ones,  to  rival 
and  to  outstrip  our  manufacturers,  both  in  the  quality  and  cheapness  of 
their  productions.  I  do  not  think  there  is  more  invention  in  foreign 
countries  than  in  this  country;  no  country  can  be  compared  with  ours  in 
the  state  of  the  industrial  arts.  In  the  scientific  arts,  I  believe,  foreigners 
surpass  us  greatly,  in  consequence  of  the  superiority  of  their  scientific 

(c)  See  my  New  Patent  Law  for  a  history  of      sidered  in  my  evidence,  House  of  Lords,  on  Pa- 
Patent  Law  Reform.  tent  Bills,  ISth  April,  1851  [48—51]. 
(c/)  See  the  case  of  successive  improvers  con- 
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establishments,  liberally  fostered  as  they  are  by  tlie  governments  of  their  Sir  D,  Brew- 
respective  countries.  ^^^^' 

"  I   do  not  think  that  scientific  men,  in  the  discoveries  they   make,  Obstruction 
peaking  generally,  are  actuated  much  by  the  consideration  that  they  will  gygtem. 


be  protected  in  their  inventions  by  patents.  When  a  new  idea  occurs  to 
a  scientific  inquirer,  I  am  persuaded,  if  the  idea  is  a  scientific  one,  which 
can  be  made  of  practical  value,  tlie  expense  of  the  patent  will  prevent 
him  from  pursuing  the  subject  and  making  experiments  in  order  to  bring 
his  invention  into  use.  A  scientific  man  is  discouraged  under  the 
present  system  from  improving  his  invention,  or  making  a  new  idea  of 
practical  importance.  A  scientific  man,  carrying  on  purely  scientific 
researches,  has  no  object  in  view  but  the  promotion  of  science;  but  while 
he  is  carrying  on  such  researches,  new  ideas  of  a  practical  nature  often 
occur  to  him,  and  new  applications  of  even  old  truths  often  present  them- 
selves to  his  mind,  wliich  may  be  of  very  extensive  practical  use;  but  he 
does  not  allow  himself  to  be  led  away  into  the  new  inquiry,  because  he 
knows  he  cannot  afford  the  expense  of  a  patent.  It  is  quite  out  of  the 
question  for  a  scientific  man  to  pay  the  expense  of  a  patent;  and  even  if 
he  had  the  means  of  doing  this,  he  has  no  security  that  he  will  obtain  the 
advantages  which  it  may  be  fitted  to  yield.  It  seems  to  me,  that  the  first 
thing  is  to  give  the  inventor  security  that  he  will  obtain  the  benefit  of 
his  invention,  whatever  it  may  be;  and  that  a  court  of  law  shall  not  have 
the  power  to  reduce  a  patent  when  it  is  once  granted,  (e) 

"  Scientific  men  have  very  often,  at  the  same  time  perfectly  indepen-  ^g^^g^fy^Jj^; 
dently  of  each  other,  arrived  at  the  same  stage  of  progress  which  has  tions. 
arisen  from  previous  steps,  which  have  been  published;  but  if  a  man 
arrives  at  one  of  those  steps,  and  does  not  think  that  that  step  is  of  any 
value,  and  therefore  does  not  claim  the  idea  to  himself — and  if  another 
man  afterwards  has  arrived  at  the  same  idea,  and  makes  use  of  that  idea 
for  the  benefit  of  the  public,  I  hold  tliat  the  right  of  the  first  man,  what- 
ever it  may  have  been,  is  extinguished,  and  that  he  is  not  entitled  under 
these  circumstances  to  come  forward  and  oppose  the  claim  of  another. 
There  are  many  instances  of  things  being  kept  secret  and  not  published. 
In  the  case  of  the  achromatic  telescope,  it  was  invented  by  a  country  ^'g'^t  lost  ^Y 
gentleman  of  the  name  of  Hall,  who  did  not  choose  to  take  out  a  patent,  ^^^^^ 
but  put  the  instrument  into  his  drawer.  Mr.  Dollond  got  a  patent  for  it 
afterwards  This  instrument  was  found  after  the  death  of  Mr.  Hall  to  be  the 
real  achromatic  telescope.  It  was  decided  that  Mr.  Dollond's  patent  was 
not  vitiated  by  the  previous  discovery  of  Mr.  Hall,  who  had  not  made  it 
public.  Mr.  Hall  was  a  man  in  a  good  position  in  society,  and  I  suppose 
a  man  of  some  wealth,  and  therefore,  I  presume,  it  could  not  be  the  ex- 
pense of  the  patent  which  deterred  him.  Had  he  been  a  poor  man,  I 
fchould  have  inferred  that  it  was  the  expense  of  the  patent,  and  the 
risk  of  not  being  able  to  secure  his  property  in  the  invention,  which 
deterred  him 

"  It  is  difficult  to  say  which  class  of  men  are  the  most  valuable  in-  Difficult  to 
venters  ;  one  invention  may  be  very  valuable  in  its  immediate  applica-  yf^^JI/^^^'^^'^* 
tion  to  the  arts,  and  another  invention  may  be  very  valuable  in  reference 
to  the  general  progress  of  science.    An  invention  which  would  enable  the 
astronomer  to  make  new  discoveries  in  the  heavens,  would  be  very  valu- 
able in  reference  to  science,  but  not  in  reference  to  the  arts.   In  the  same 


(0  See  Evideuce,  House  of  Lor Js,  on  Patent  Bills,  30tli  ISIay,  1851  [2420—2435]. 
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Sir  D.  Brew- 
ster. 

Kaleidoscope 
patent. 


Peculiar 
facilities  for 
iuiringenient. 


All  ideas  of 
value. 


way  an  invention,  which  had  a  tendency  to  promote  the  industrial  arts, 
mif^ht  have  very  little  value  in  a  scientific  point  of  view.  (/) 

''  I  was  the  inventor  of  the  Kaleidoscope,  and  took  out  a  patent  for  it. 
I  have  not  derived  much  profit  from  the  invention.  It  was  very  much 
purchased;  the  patent  was  never  called  in  question  in  a  court  of  law.  I 
think  it  was  Mr.  Baron  Alderson,  in  a  late  case,  who  stated  m  Court  that 
that  patent  of  mine  was  repealed;  that  is  quite  a  mistake.  The  litigant  in 
whose  case  that  was  stated  wrote  to  me,  and  got  a  certificate  from  me 
that  such  a  thing  was  not  the  case.  I  lost  the  advantage  of  it  from  the 
number  of  infringements;  there  were  cart-loads  of  those  instruments 
shipped  for  foreign  countries.  I  dare  say  I  might  have  made  a  couple  of 
hundred  thousand  pounds  by  it  if  the  patent  had  been  potected.  There 
were  millions  of  them  sold  in  London  at  that  time.  The  men  who  infringed 
the  patent  were  Jews  generally.  It  would  have  been  in  vain  to  have 
gone  into  a  court  of  law.  At  that  time  respectable  opticians  all  paid  me 
for  the  finer  class  of  instruments  which  they  made.  Then,  w'hen  I 
resolved  not  to  protect  it  at  all  against  this  class  of  pirates,  of  course  I 
made  no  application  to  those  regular  opticians  for  the  payment  of  the 
dues  which  they  had  paid  previously.  There  are  many  similar  cases 
where,  from  the  facility  of  infringement,  the  inventor  of  a  useful  inven- 
tion obtains  no  remuneration;  and  when  an  infringement  is  made  by  a 
person  who  has  not  the  means  of  paying  the  law  expenses  which  are  in- 
curred, no  man  would  think  of  going  into  a  court  of  law. 

"  I  do  not  think  there  is  danger  by  multiplying  the  facihties  of  obtain- 
ing patents,  of  inducing  many  persons  to  lose  their  time  and  money  in 
trying  to  make  inventions;  I  think  the  fundamental  principle  of  making 
a  change  in  the  patent  laws  is,  that  every  idea  is  of  value,  and  every 
encouragement  should  be  given  to  a  man  to  come  forward  and  take  out  a 
patent,  for  this  reason  :  when  a  man  takes  out  a  patent,  he  makes  experi- 
ments; he  enters  into  new  researches;  he  very  often  makes,  in  that  way, 
apparently  a  frivolous  idea  into  a  great  and  valuable  one;  I  have  never 
been  able  to  see  what  evil  could  arise  from  the  multiphcation  of  patents  ^ 
I  have  never  heard  any  one  state  a  reason  which  could  not  be  answered 
why  they  should  not  be  multiplied  indefinitely.  The  patenting  an  idea 
would  not  set  other  people  to  work,  instead  of  improving  that  idea  in  the 
best  way,  to  try  and  arrive  at  the  same  end  by  inferior  means,  but  by 
superior  means;  because,  in  order  to  overset  a  patent  you  must  do  some- 
thing better;  the  seeking  to  arrive  at  the  same  end  in  another  way  may 
be  a  new  invention,  (g) 

"  I  do  not  understtind  how,  if  there  were  no  patents,  any  individual 

re w Trd  tcTthe  ^ould  enjoy  the  benefit  of  an  invention;  the  invention  would  be  pirated 

iiiveutor.         immediately  by  persons  of  wealth,  and  the  poor  inventor  would  have  the 

mortification  of  seeing  other  men  enriched  by  the  fruits  of  his  own 

genius.     That  is  the  case  very  often  now,  but  then  it  is  the  case  with 

individuals  who   do   not  contemplate  taking  out  a  patent,   and  who, 

knowing  the  dangerous  position  of  a  patentee,  very  willingly  in  some 

cases,  and  very  reluctantly  in  others,  give  their  inventions  to  the  public. 

I  do  not  think  it  is  possible  for  the  poor  man  to  obtain  any  benefit  from 

Improvements  bis  invention  without  protection.      The  class  of  poor  men  who  make 

by  opera  ives.  ]j;ivei^tJons,  chiefly  consist  of  those  who  invent  improvements  in  the  sort 

of  work  in  which  they  are  usually  engaged.     I  am  satisfied  that  no  man 

of  any  ingenuity  would  work  at  all  unless  he  had  some  chance  either  of 


Without 


(  f)  ^ee  Evidence,  House  of  Lords,  on  Patent 
Bills,  30tli  May,  1851  [244G— 2448] 


{g)  Ibid.  [2454—2460]. 
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obtaining  reputation  or  wealth.     The  w-ork  of  an  ingenious  workman  SU-  D.  Brew- 
never  can  be  useless,  even  though  it  be  unprofitable.  ^^^^' 

"  I  cannot  admit  that  any  invention,  or  any  attempt  at  an  invention,  ^'o"o/ar-^°* 
will  be  of  no  use.  A  workman  who  )nay  spend  many  days  or  nights  in  tempt  useful, 
a  year  in  bringing  to  perfection  an  invention  which  was  known  to  the 
whole  world  before,  does  not  know  that  it  is  known  to  the  whole  world, 
and  there  are  very  few  cases  in  which  a  man  thus  misspends  his  time; 
I  venture  to  say,  that  there  are  very  few  examples  of  a  man  labouring  at 
an  invention  which  has,  in  all  its  parts,  been  invented  before;  even  if 
the  invention  should  be  precisely  the  same,  he  may  indicate  new  appli- 
cations and  new  forms  of  the  invention.  I  have  never  known  an  in- 
stance of  a  patent  being  taken  out  for  an  invention  which  was  well 
known.  Even  eminent  men  who  have  studied  tlicse  subjects,  would  not 
be  able  to  direct  an  inventor  to  any  work  containing  an  account  of  any 
invention  about  which  he  consulted  them.  It  is  very  difficult  when  a 
person  is  engaged  in  any  new  investigation  to  ascertain  what  has  been 
done  before,  either  in  science  or  in  the  arts,  (h) 

"  In  advocating  an  extremely  cheap  system  of  patents,  I  consider  the  All  jiatents  of 
interest  of  the  manufacturers  and  the  public  as  well  as  of  the  patentees  ^""^'^  value. 
and  inventors.  I  cannot  conceive  how  any  person  can  be  injured  by 
there  being  a  number  of  patents,  and  still  less  how  any  person  can  be  so 
selfish  as  to  complain  of  them,  and  so  ignorant  as  not  to  see  the  national 
importance  of  encouraging  the  development  of  new  ideas.  If  a  patent 
appears  to  be  frivolous,  which  I  hold  no  patent  can  be  (because  a  patentee 
makes  new  experiments  in  order  to  bring  his  invention  into  practical 
and  beneficial  use),  I  cannot  see  how  even  a  frivolous  patent  can  affect, 
injuriously,  the  interests  of  any  individual;  such  a  patent  falls  to  the 
ground  immediately.  Hundreds  of  apparently  useless  patents  now  fall 
to  the  ground,  because  no  person  values  them,  or  desires  to  make  use  of 
them.  But  they  contain  ideas  which  suggest  others  more  useful  and 
practical;  and  what  is  a  simple  and  amusing  experiment  in  one  age 
becomes  a  great  invention  in  another.  A  patent  inadvertently  granted 
for  an  invention  which  was  not  new,  would  not  be  useless,  because  if  it 
has  led  the  individual  to  make  new  experiments,  in  order  to  make  his 
patent  useful,  he  not  knowing  that  the  invention  had  been  made  before, 
it  has  done  some  good  in  that  way.  You  give  the  patentee  an  interest 
in  making  new  researches,  even  if  his  idea  has  been  in  the  hands  of  the 
public,  and  there  are  many  examples  of  this  being  the  case;  but  inde- 
pendent of  this  consideration,  I  do  not  believe  that  there  is  a  single 
example  of  a  patent  being  taken  out  to  produce  a  result  similar  to  what 
was  produced  before  by  the  very  same  mechanism  or  process.  A  better 
result,  or  even  a  change  of  mechanism,  proves  that  there  is  novelty  in 
the  invention,  though  it  may  not  at  the  time  be  beneficial  to  the  patentee, 
or  useful  to  the  public. 

"  I  think  it  may  be  important  to  state  it  as  an  undoubted  fact,  that  Inventions 
many  valuable  inventions  are  kept  secret  in  consequence  of  the  expense  '^^P*  s^'^'^^'-- 
of  taking  out  patents.  This  I  know  for  certain  from  many  individuals 
in  Manchester,  Sheffield,  and  other  places,  who  have  not  the  means  of 
taking  out  patents.  These  men  have  a  great  many  new  ideas,  which 
would  be  brought  out  and  patented  if  it  could  be  done  at  a  trifiing 
expense.  These  are  all  lost  to  the  public.  They  are  doubly  lost, 
because  all  these  new  ideas,  when  known  to  the  public,  would  become 

(A)  See  Evidence,  House  of  Lords,  on  Patent  Bills,  30th  May,  1851  [2465—2473]. 
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tlie  subjects  of  researches  which  might  lead  to  very  important  and  bene- 
ficial results."  (i) 
AUsnggea-        21.    The  views   of   Sir  D.   Brewster  expressed   in    the 
K.Kob'er'ts!'^^" ahove  evidence  as  to  the  value  of  mere  ideas  or  hints,  and 
the  effect  of  the  then  existing  system  of  patents,  are  corro- 
borated by  the  evidence  of  U.  Roberts,  the  inventor  of  the 
self-acting  mule,  and  a  practical  workman,  who  says:(^) 
"  The  effect  of  the  present  system  of  patent  laws  has  been  to 
prevent  my  giving  to  the  public  many  inventions  which  I 
have  made.     The  objection  that  some  parties  have  to  cheap 
patents  is  with  me  of  no  weight ;  they  say  we  should  be 
inundated  with  them.     I  think  that  those  persons  who  very 
often  might  be  incapable  of  perfecting  an  invention,  would 
nevertheless  give  a  hint  in  their  brief  specification  which 
might  be  useful ;  and  if  from  any  cause  they  should  fail  to 
pay  the  second  bl.,  it  would  be  open  to  others  to  make  use 
of  that  suggestion." 
Discoveries  of     22.  The  evidcncc  of  this  distinguished  philosopher  may  be 
scientific  meu  adduced  in  support  of  the  opinion  of  Earl  Granville,  that 
public!"  *  ^    scientific  men  are  in  the  habit  of  making  known  their  dis- 
coveries with  great  alacrity  to  the  public ;  but  it  must  be 
borne  in  mind  that  no  property  exists  in  such  discoveries 
unless  embodied  in  the  practical  shape  of  a  new  manufac- 
ture.    The  term  discovery,  in  its  strictest  sense,  is  appKed 
to  uncovering,  disclosing,  or  revealing  that  which  already 
exists.  Philosophers  discovered  the  laws  of  light,  the  laws  of 
flection  and  refraction ;  others  have  applied  those  laws  by 
embodying  them,  so  to  speak,  and  inventing  the  achromatic 
object  glass,  the  camera  lucida,  the  kaleidoscope.     A  com- 
bination in  the  same  individual  of  talents  to  advance  the 
boundaries  of  human  knowledge  by  unfolding  the  secrets 
and  laws  of  nature,  and  to  adapt  and  apply  those  secrets 
and  laws  to  the  practical  purposes  of  life,  is  of  rare  occur- 
rence; but  no  person  can  reasonably  object  that  the  one 
talent  ought  not  to  have  its  reward  because  the  other  talent 
is  applied  on  that  which,  however  ennobling,  is  not  as  such 
directly  applicable  to,  or  beneficial  in,  the  practical  purposes 
of  life.     The  discoverer  of  such  laws  or  secrets  of  nature  may 
have  copyright  in  the  work  by  which  he  publishes  them  to 
the  world,  and  prevent  the  multiplication  of  copies  thereof ; 
but  the  laws  and  secrets  themselves,  when  discovered,  are, 
so  to  speak,  common  property,  and  do  not  admit  of  appro- 
priation otherwise  than  in  some  material  form.     No  one  ac- 
quainted with  the  condition  of  scientific  men  in  this  coun- 
try,  and  the  inadequate  subsistence  afforded  to  them  unless 

■R  P  ^nf.  ^J^'^'^nce,  House  of  Lords,  on  Patent  (k)  Evidence,  House  of  Lords,  19th  May,  U51 

Bills,  COth  May,  1851  [2483— 2486].  [1377]. 
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engaged  in  some  of  the  practical  arts  or  manufactures,  can 
doubt  that  available  means  for  protecting  property  in  the 
practical  application  of  science  must  have  added  much  to 
the  conveniences  and  innocent  recreations  of  life,  and  at  the 
same  time  afforded  reasonable  remuneration  to  those  en- 
gaged therein.  If  such  property  be  not  worth  protecting, 
or  if  inventors  reap  no  solid  benefit  therefrom,  it  is  because 
legal  proceedings  are  too  expensive,  or  the  law  is  not  strong 
enough  to  deal  with  thieves  and  pirates. 

23.  It  is  undoubtedly  true  that  a  very  small  proportion  of  inventors  not 
inventions  are  of  practical  utility,  and  that  a  small  proper-  muneration. 
tion  of  such  as   are  of  practical  utility   remunerate  the 
inventors,  for  which  various  causes  may  be  assigned ;  (Z) 

but  exceptions  are  not  wanting  to  remove  the  reproach  to 
which,  in  respect  of  adequate  reward  to  the  inventor,  most 
patent  systems  are  obnoxious.  The  inventor  and  patentee. 
Sir  Mark  Isambard  Brunei,  of  the  inimitable  block  ma- 
chinery, received  a  large  sum  of  money  for  his  invention ; 
the  patentees  of  the  Electric  Telegraph  also  received  very 
large  sums,  and  the  applications  to  the  Judicial  Committee 
of  the  Privy  Council  disclose  many  cases  of  considerable 
remuneration ;  while  the  abandoned  applications,  or  those 
commenced  but  not  prosecuted,  and  the  experience  of  per- 
sons professionally  engaged  more  particularly  in  connexion 
with  this  description  of  property,  (m)  will  attest  to  the 
existence  of  many  inventors  who,  by  means  of  their  inven- 
tions and  the  protection  of  patents,  have  been  raised  to  a 
position  of  comparative  wealth.  It  cannot,  however,  be 
denied  that  inventors  are,  in  far  the  great  proportion  of 
cases,  compelled  to  share  the  profits  with  others ;  but  this 
results  from  the  fact,  which  will  be  hereafter  adverted  to 
more  in  detail,  that  capital  and  commercial  habits  and  skill 
are  necessary  for  the  introduction  of  a  new  invention. 

24.  The  principal  objection  relied  upon  by  the  opponents  Patent  rights 
of  the  patent  system  has  always  arisen  from  a  confounding  monopoHes'" 
them  with  the  old  system  of  monopolies,  (n)  so  odious  to 

the  law.  The  statement  (o)  that  the  tendency  of  the  system 
was  to  raise  the  price  of  the  commodity  during  the  fourteen 
years  which  the  patent  exist,  is  not  rigidly  correct;  the 
tendency  of  the  system  is  to  keep,  maintain,  or  continue  the 
price,  during  the  subsistence  of  the  patent,  higher  than 
after  the  expiration ;  but  inasmuch  as  no  such  article  existed 
before  the  patent,  it  is  not  strictly  accurate  to  say  that  the 

(I)  See  post.  for  Inventions,  Art.  2,  for  the  definition  and  pro- 
Cm)    See  Mr.   Carpmael's  Evidence,   House  of  per  meaning  of  the  term  Monopoly. 
Lords,  on  Designs  Bill,  12th  March,  1851  [185].  (o)  Ante,  and  118  Hansard,  14. 
(n)  See  my  Law  and  Practice  of  Letters  Patent 
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price  is  raised,  the  patent  article  being  of  necessity  a^  dif- 
ierentj  and  either  a  better  or  a  cheaper,  article  than  existed 
before,  otherwise  no  person  will  buy  it. 

It  was  an  incident  of  the  old  monopolies  with  which 
patent  rights  were,  and  still  are  to  some  extent  confounded, 
that  the  holders  of  such  privileges  were  enabled  to  raise  the 
price  of  commodities,  and  to  put  invincible  restraints  on 
commerce,  industry,  and  emulation  in  the  arts,  (p)  But 
such  a  state  of  things  is  wholly  inapplicable  to  patent  rights, 
which  only  exist  on  the  assumption  that  the  commodity,  the 
subject  thereof,  is  a  new,  a  better,  or  a  cheaper  article  than 
existed  before.  A  patent  right,  unlike  the  old  monopoly, 
involves  no  principle  of  exclusive  sale,  except  as  incident  to, 
or  in  connexion  with,  the  working  or  making  of  the  par- 
ticular manufacture ;  it  has  none  of  the  incidents,  and  can 
produce  none  of  the  evils  of  the  old  monopoly,  so  justly 
odious  and  illegal,  and  opposed  to  every  true  principle  of 
political  economy. 
The  public  de-  A  patent  right  deprives  the  public  of  nothing  which  they 
thinglby^p"-  h^d  or  enjoycd  before ;  no  one  can  be  restrained  thereby  in 
tents.  anything  he  was  doing  before ;  and  if  the  new  manufacture, 

the  subject  of  the  patent,  be  not  cheaper  or  better,  the 
public  will  continue  to  purchase  the  old  article ;  and  if  the 
new  manufacture  be  a  new  article  or  commodity  introduced 
then  for  the  first  time,  and  not  simply  an  improvement  on 
an  existing  article,  the  public  will  not  purchase  or  adopt  it 
unless  the  price  be  reasonable.  The  inventor  must  have 
given  to  the  public  something  which  they  did  not  possess, 
or  his  hopes  of  reward  or  remuneration  will  be  hopeless. 
Letters  patent     £5.  So  firmly  has  the  idea  that  the  patentee  must  ffive  to 

o  coiitr3.cti  X  o 

with  the        the  public  something  not  before  possessed  by  them,  become 
pubUc.  rooted  in  the  mind  as  an  inherent  principle  of  such  rights, 

that  many  jurists  have  represented  the  grant  of  such  rights 
as  a  contract  between  the  patentee  and  the  public,  the  con- 
sideration of  such  contract  being  the  communication  to  the 
public  of  knowledge,  not  before  possessed  by  them.  If 
others  possessed  the  knowledge,  or  the  means  of  attaining 
the  knowledge,  for  practising  the  invention  professed  to  be 
communicated  for  the  first  time  by  the  patentee,  the  grant  is 
invalid,  whether  the  public  have  ever  availed  themselves  of 
such  knowledge  or  not.  The  public,  it  has  been  said,  for- 
bear to  use  the  invention  for  a  limited  time  in  consideration 
of  the  knowledge  communicated  to  them,  and  its  becoming 
free  to  them  at  the  expiration  of  the  term. 

No  exception  can  be  taken  to  the  doctrine  of  Mr.  Say, 

(p)  See  Law  and  Practice,  Arts.  6  and  7,  and  notes ;  and  Hume's  History,  vol.  v.  p.  386,  and  note  LL. 
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that  a  patent  is  a  recompense  to  the  patentee  at  the  expense  JJ^tidemtion^ 
of  the  consumer ;  and  following  out  the  ahove  analogy  of  a 
contract,  it  may  be  said  the  consumer  agrees  to  pay  such  tax 
for  a  limited  time  in  consideration  of  the  disclosure  of  the 
secret,  whereby  he  will  be  enabled,  at  the  expiration  of  that 
term,  to  obtain  the  same  article  at  a  cheaper  rate,  or  a  better 
article  at  the  same  rate  as  at  the  date  of  the  patent. 

26.  The  grievances  referred  to  by  Earl  Granville,  {q)  of  a  g™;'^'^  ^^ 
rich  Company  finding  it  for  their  interest  to  keep  up  the  capital. 
price,  and  refuse  licenses  to  other  manufacturers,  and  by 
Lord  Kenyon,  (r)  as  to  the  oppression  practised  on  inferior 
mechanics  by  those  who  are  more  opulent,  are  real  and  sub- 
stantial. They  illustrate  the  way  in  which  capital  may  be 
employed  in  connexion  with  patent  rights  so  as  to  create  an 
abuse  ;  but  this  abuse  has  in  some  cases  been  aggravated  by 
the  Legislature  having  removed  restrictions,  and  permitted 
combinations  of  capital  and  patent  rights,  by  repealing  ex- 
press conditions  contained  in  letters  patent  for  the  protection 
of  the  public  ;  such  combinations  present  some  of  the  worst 
features  of  the  old  monopolies. 

The  analogy  of  patent  rights  and  trading  charters  as  a 
means  of  remunerating  the  person  who  takes  the  risk  has 
been  pointed  out  by  Adam  Smith  ;  (s)  but  these  grants  have 
little  in  common,  and  the  policy  of  the  one  rests  on  very 
different  foundations  from  that  of  the  other.  The  charters 
granted  to  the  French  East  India  and  other  Companies  (t) 
may  have  vicious  or  general  principles  without  being  at  all 
obnoxious  to  the  objections  stated  in  the  following  evidence 
of  J.  L.  Uicardo,  M.P. :  {tc) 

"  Many  of  the  patents  held  by  that  Company  (the  Electric  Telegraph  Evidence  of 
Company)  have  been  bought  by  the  Company  simply  to  avoid  litigation  ;  J-  ^-  Ricardo. 
it  is  always  much  cheaper  to  buy  a  bad  thing  and  have  it  as  one's  own 
than  it  is  to  litigate  it  when  it  is  brought  into  competition  against  you, 
because,  though  it  may  be  a  worse  thing  than  you  have  already,  yet  still 
in  other  hands  it  interferes  very  much  with  the  monopoly  you  have  in 
respect  to  your  patents,  (x) 

"  The  Electric  Telegraph  Company  hold  a  very  large  number  of 
patents,  because  they  make  it  a  rule,  if  a  man  offers  reasonable  terms,  to 
buy  any  invention,  however  bad  it  may  be,  sooner  than  litigate  it.  They 
find  it  is  much  cheaper  to  pay  black  mail  than  to  litigate  an  invention 
that  may  be  set  up  against  them,  (y) 

"  The  patents  which  we  have  bought  are,  in  most  cases,  valueless  in 
themselves,  but  in  combination  with  others  which  we  have  they  may  be 
made  useful.  We  have  found,  after  every  possible  experiment,  that  the 
original  system  of  the  needles  is  by  far  the  best  for  all  practical  purposes ; 

(9)  Ante,  14.  (u)  Ibid.  p.  393. 

(r)  Ante,  13.  (x)  Ibid.  p.  394. 

(s)  Ante,  12.  (y)  Ibid.  p.  398. 

(<)  Appendix  to  Evidence  of  House  of  Lords  ou 
Patent  Uills,  1851,  p.  394. 
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J.L.Ricardo.  it  is  clear  it  is  our  interest  to  have  the  best  we  can  find.  There  is  not 
one  invention  which  is  not  brought  to  the  Company  before  it  is  started 
an-ainst  the  Company;  and  we  have  expended  nearly  200,000/.  in  buying 
patents  and  litigating  them;  but  we  find,  after  all,  that  the  original 
patent  is  by  far  the  best  and  most  suitable  for  practical  purposes.  We 
gave  140,000/.  for  that  patent.  As  far  as  the  public  are  concerned,  the 
whole  of  the  money  spent  in  buying  up  these  patents  and  in  trying  them 
has  been  completely  thrown  away.  I  should  have  considered  the  thing 
more  valuable  if  I  had  originally  started  it,  having  no  patent  at  all,  than 
it  is  with  the  enormous  number  of  patents  with  which  we  have  been 
hedf'ed  round  in  every  possible  way.  Some  of  the  patents,  though  use- 
lessen  themselves,  no  doubt  would  have  operated  as  great  obstructions  to 
the  Company  if  we  had  not  possessed  them.  We  generally  look  rather 
more  to  the  parties  in  whose  handsthey  are  than  to  the  patents  them- 
selves. If  we  find  a  very  strong  party  has  a  very  bad  patent,  and  they 
have  persuaded  some  Railway  Company  that  it,  on  the  contrary,  is  a  very 
good  invention,  and  they  are  going  to  set  it  up  in  preference  to  setting 
up  our  telegraph,  we  buy  the  patent  as  a  means  of  getting  rid  of  the 
opposition,  though  we  do  not  use  it,  because  we  know  it  is  perfectly 
useless  ;  if,  on  the  contrary,  it  is  not  likely  to  injure  us  we  leave  it."  (z) 

Comment  on  the  facts  disclosed  in  the  above  evidence  is 
unnecessary ;  and  it  can  be  no  matter  of  surprise  either,  that 
when  money  alone  is  so  omnipotent  patents  should  be 
thought  to  be  unnecessary,  or  that  one  of  the  most  distin- 
guished engineers  in  the  country  should  be  of  opinion,  "  that 
we  should  have  had  the  electric  telegraph  much  improved, 
and  that  it  would  be  working  much  cheaper,  and  that  we 
should  have  had  it  all  over  the  country  but  for  the  misfor- 
tune the  Company  laboured  under  of  having  patents,  which 
they  were  obliged  to  protect,  and  being  obliged  to  buy  up 
everybody's  inventions,  good  or  bad,  that  interfered  tech- 
nically with  theirs."  (a)  The  evidence  of  W.  S.  Hale  further 
illustrates  the  same  grievance ;  he  says : 

"  As  the  patent  laws  now  exist,  when  once  a  person  becomes  a  patentee, 
he  generally  becomes  the  owner  of  a  great  number  of  patents.  There 
being  so  many  patents  which  are  useless,  it  is  necessary  to  have  a  great 
many  to  carry  on  a  process.  Then  the  question  is,  whether  these  patents 
ought  not  to  have  ceased,  rather  than  have  them  all  come  into  the  hands 
of  an  individual,  who  becomes  by  that  means  a  monopolist.  I  will  take 
as  an  instance  the  business  in  which  I  am  now  engaged.  At  present  the 
law  is,  that  no  more  than  twelve  persons  shall  work  a  patent.  1  think  that 
is  a  good  law;  if  there  is  such  a  demand  for  the  article  which  the  patent 
produces  that  twelve  persons  have  not  sufficient  capital  to  meet  that 
demand,  the  public  partake  of  the  advantages  by  licenses  being  granted ; 
but  in  the  case  of  Price's  Candle  Company,  they  applied  to  Parliament 
for  a  bill,  which,  after  some  opposition  on  my  part,  passed,  with  some 
alteration.  At  that  time  they  possessed  themselves  of  eighteen  patents. 
They  are  now  working  them,  and  are  now  applying  to  the  House  again 


Evidence  of 
W.  S.  Hale. 


(2)  Appendix  to  Evidence  of  House  of  Lords  on 
Patent  Bills,  1851,  p.  401. 


(a)   See  Evidence  of  I.  K.  Brunei,  House  of 
Lords,  22nd  May,  1851  [1784]. 
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for  tliree  additional  patents.  It  becomes  in  such  cases  a  great  hardship 
for  a  private  individual  to  compete  with  a  public  Company  under  those 
circumstances."  (b) 

Such  results  are  not  chargeable  on  the  patent  system,  but 
on  the  overwhelming  effects  which  unlimited  capital,  when 
applied  to  that  system,  produces.  The  more  general  adop- 
tion and  greater  success  of  the  Electric  Telegraph  in  America  Telegraphs  ia 
than  in  this  country  may  be  adduced  in  support  of  the  views  ^"^^'^^'^^• 
of  Mr.  Brunei.  In  that  country  there  are  several  distinct 
companies,  working  under  Kcenses  under  the  same  and  dif- 
ferent patents,  whereby  a  wholesome  competition  is  main- 
tained, and  the  evils  complained  of  by  Mr.  Ricardo  as 
incident  to  the  patent  system  are  unknown. 

27.  Whatever  opinion  may  be  entertained  as  to  the  extent  Restriction  in 
and  real  nature  of  the  evils  referred  to  in  the  preceding  Jf,^^"gr  h>*" 
article,  it  cannot  be  doubted  that  those  cases  present  the  opera-  terested. 
tion  of  the  power  of  capital  in  combination  with  patent  rights 
in  a  form  requiring  the  serious  consideration  of  the  Legisla- 
ture, or  of  those  entrusted  with  the  granting  of  patents. 
Letters  patent  have  usually  been  subject  to  a  clause  pro- 
hibiting more  than  twelve  (formerly  five)  persons  being  inte- 
rested as  partners  in  the  exclusive  privileges  thereby  granted ; 
this  clause,  which  prevented  the  alienation  or  assignment  of 
the  right  to  more  than  the  specified  number,  had  for  its  object 
the  preventing  a  patent  being  made  the  means  of  creating 
an  oppressive  monopoly  by  a  number  of  persons  associated 
together,  as  in  the  case  of  large  and  powerful  Companies  be- 
coming possessed  of  such  privileges.  It  had  become  the 
practice,  when  an  undertakiug  required  larger  capital  than  a 
single  individual  or  a  private  partnership  could  command, 
to  apply  to  the  Legislature  to  dispense  with  this  restriction, 
and  to  constitute  an  ordinary  Joint- Stock  Company  with  a 
large  number  of  shareholders ;  as  in  the  case  of  the  Act  for 
the  Ship  Propeller  Company,  the  Electric  Telegraph  Com- 
pany, and  many  others  which  might  be  mentioned.  These 
Acts  gave  power  to  the  Company  to  purchase  and  hold  cer- 
tain specified  patents  without  forfeiture  under  the  restrictive 
clause  referred  to ;  they,  in  fact,  repealed  that  clause,  but 
the  powers  were  confined  to  the  patents  specified,  and  the 
purchase  of  any  other  patent  would  have  invalidated  that 
patent.  In  progress  of  time  larger  powers  w^ere  obtained 
from  the  Legislature,  namely,  a  power  of  purchasing,  not 
only  the  specified  patents,  but  all  patents  that  did  exist,  or 
that  might  exist,  relating  to  the  particular  subject,  as,  for 
instance,  the   Electric  Telegraph,   or  the  manufacture   of 


(6)  Evidetico,  IIou.se  of  Lords,  on  Patent  Bill?,  ]9tli  May,  1851  [1414]. 
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candles ;  and  thus  these  large  Companies  were  enabled  to 
carry  on  the  operations  described  by  Mr.  Ricardo,  and  com- 
plained of  by  Mr.  Hale.     The  policy  of  granting  such  un- 
limited   powers  was  approved  by   some  of  the  witnesses 
examined  on  the  Patent  Law  Amendment  Bill  before  the 
Select  Committee  of  the  House  of  Lords  ;  and  in  the  House 
of  Commons  a  clause  was  introduced,  whereby  it  was  enacted, 
that  notwithstanding  any  proviso  that  may  exist  in  former 
letters  patent,  it  shall  be  lawful  for  a  larger  number  than 
twelve  persons  hereafter  to  have  a  legal  and  beneficial  in- 
Bcnefits  from  tcrcst  in  sucli  letters  patent,  (c)     Cases  of  the  kind  referred 
capital  and     ^^  ^^^^  ^^^  ^^  commou  occurrcncc,  and  instances  in  which 
prejudicial  results  ensue  are  stm  less  common.     Ine  power 
of  obtaining  a  large  number  of  contributors  to  an  experi- 
ment,  or    doubtful   risk,   as  in  the    case    of   the    Screw 
Propeller  Company,    is  an  imdoubted   advantage  to  the 
public.     Whatever  opinions  may  now  be  entertained  as  to 
the  merits  of  the  particular  invention  for  the  introduction  of 
which  that  Company  was  established,  no  one  can  deny  that 
the  expenditure  of  that  capital  settled  the  question  in  the 
public  mind  as  to  the  practicability  of  the  system  of  propul- 
sion ;  and  the  trial  trips  of  the  Arcldmecles,  and  the  enterprise 
ofthose  who  built,  equipped,  and  put  her  to  sea,  must  ever  be 
regarded  in  the  history  of  inventions  as  a  notable  instance 
of  the  benefit  conferred  on  the  public  by  the  combination  of 
capital  and  patent  right.     If  a  Company  under  such  circum- 
stances should  become  a  very  successful  conamercial  specula- 
tion, the  power  which  it  acquii'es  ^\dll,  in  all  probability, 
be  used  so  as  to  create  real  or  imaginary  abuses  ;  but  if  it 
fails  as  a  commercial  speculation,  it  is  unlikely  to  have 
created  any  such  abuse,  and  will  probably  be  cited  as  an  in- 
stance of  the  inutility  or  mischievous  operation  of  patents, 
although  it  may  have  established  facts  of  inestimable  value 
in  the  progress  of  science,  and  which  become  as  landmarks  in 
the  great  ocean  of  knowledge.     Por  it  must  ever  be  borne  in 
mind,  that  a  faithful  record  of  failures  is  far  more  instructive 
than  a  record  of  success ;  and  such  does  the  history  of  in- 
vention present  to  the  reflecting  and  attentive  observer. 
S'luiiftand      ^^'  ^^^  necessity  existing  in  the  present  state  of  our 
S^veu'tdJ.  ^"    manufactures  for  a  union  of  the  inventor  and  the  capitaKst, 
in  order  to  ensure  the  successful  working  and  introduction 
of  an  invention,  presents  many  considerations,   deserving 
more  attention  than  they  have  hitherto  received.    A  patent 
right  has  been  represented  as  a  bounty  on  the  application  of 


(c)  See  "  The  Patent  Law  Amendment  Act,  either  of  the  Bills  as  sent  down  from  the  House  of 
1852 '  (15  and  16  Vict.  c.  83,  s.  36).  It  should  be  Lords,  or  in  any  of  the  Bills  as  originally  intro- 
mentioned,  that  no  such  clause  was  contained  in      duced  in  either  Session. 
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capital,  and  this  analogy  being  admitted,  the  weU-fonnded 
rules  of  political  economists  against  the  principle  and  policy 
of  bounties  in  general  have  heen  prayed  in  aid  against  the 
patent  system,  without  regard  to  the  peculiarities  of  the  two 
cases,  and  the  different  results  which  are  to  be  produced. 

The  position  of  an  inventor,  without  adequate  capital  to 
force  his  invention  on  the  public,  and  the  proper  relations 
between  the  inventor  and  the  capitalist,  were  repeatedly 
adverted  to  before  the  Select  Committee  of  the  House  of 
Lords  in  the  examination  of  the  witnesses ;  and  the  follow- 
ing evidence  of  the  Recorder  of  Birmingham  (M.  D.  Hill, 
Q.C.)  will  be  read  with  peculiar  interest,  both  in  relation  to 
those  and  the  other  important  questions,  as  to  the  principles 
and  policy  of  patents,  which  are  interspersed : 

"  An  Inventor  is  exposed  to  tliis  very  great  inconvenience,  that  lie  Evidence  of 
cannot  bring  his  invention,  considering  it  in  the  light  of  a  property,  to  M.  D.  Hill, 
market;  he  is  very  much  impeded  in  his  communications  with  the  capi- 
talist.    Now,  from  my  experience,  in  cases  of  applications  to  the  Privy 
Council  for  extensions  of  patents,  I  have  frequently  seen,  while  I  was  in 
practice,  that  the  capitalist  is,  for  the  successful  working  of  an  invention,  The  capitalist 
almost  as  important  as  the  inventor,  and  that  it  is  better  for  the  inventor,  essential  to 
and  better  for  the  public,  in  ninety-nine  cases  out  of  a  hundred,  that  he     °  ii^^n 
should  at  a  very  early  period  go  to  the  capitalist  and  sell  him  his  inven- 
tion, or  join  with  him  in  partnership.     The  case   of  Boulton  and  Watt 
will  be  recollected  as  a  happy  instance   of  the  benefit  of  partnership 
between  the  inventor  and  the  capitalist.     But,  except  under  peculiar 
circumstances,  I  think  a  sale  would  be  preferable.     On  a  sale  or  partner- 
ship being  effected,  all  the  difficulties  and  dangers  of  the  trade  are  taken 
practically  and  substantially  by  the  capitalist;  the  inventor  is  seldom  a 
man  who,  by  the  nature  of  his  talents  and  his  pursuits,  is  calculated  for 
the  cares  and  risks  of  commerce,  and,  therefore,  it  has  appeared  to  me, 
from  many  instances  which  have  been  brought  under  my  notice  before 
the  Privy  Council,  that  some  provision  would  be  desirable  which  would 
enable  an  inventor  safely  to   disclose   his  invention   to  a  capitalist,  to 
transfer  the  property  in  it,  and  return  at  once,  with  his  remuneration  in 
his  pocket,  to  his  laboratory  or  to  his  workshop,  to  prosecute  some  other 
invention.     If  his  invention  were  protected  from   the  date   of  his  first 
application  for  a  patent,  the  Importance  to  the  inventor  of  keeping  liis 
invention  undisclosed  being  very  much  diminished,  and,  in  the  majority 
of  instances,  quite  at  an  end,  he  would  negotiate  freely ;  while  on  the 
other  hand,  the  capitalist  would  buy  a  secured  property,  instead  of  one 
liable  to  be  destroyed  by  fraudulent  or  indiscreet  publication,  {d) 

"  The  patent  laws  prevent  the  rapid  progress  of  ^improvement  instead 
of  promoting  it,  to  some  extent  in  particular  instances,  as  the  laws  are 
at  present  framed ;  but  I  think  that  means  might  be  devised  for  miti- 
gatinfj,  if  not  entirely  removing,  that  evil  without  touching  the  principle  Purchase  of 

f         I     •  •    -I  IT  4.     J     •..  •     *i  •  T'U-  f -Li  licenses  by 

or  excuisive  privilege,  and  i  propose  to  do  it  in  this  way.     ihis  practical  compulsory 

inconvenience  has  arisen.     An  inventor  takes  out  a  patent  for  his  inven-  compensation. 

(d)  This  and  some  other  portions  of  the  evidence  security  until  the  patent  was  actually  sealed.  By 
have  special  reference  to  one  of  the  prominent  de-  the  New  Patent  Law  protection  is  obtained  from 
fects  of  the  old  system,  namely,  the  absence  of  all      the  day  of  the  application. 
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.M.  D.  Hill,  tlon;  he  presents  it  to  the  world  in  so  imperfect  a  form  that  the  world 
does'  not  adopt  it.  His  patent  becomes  a  dormant  patent,  of  no  use  to 
him,  nor  to  any  one  else.  By-and-by  the  same  article  is  produced  by  a 
second  inventor  in  a  far  more  perfect  state.  The  world  would  be  very 
^d;id  to  jidopt  that  second  article,  but  its  inventor  is  precluded  from 
oflering  it  to  the  public  by  the  existence  of  the  dormant  patent.  That 
appeals  to  me  to  be  a  great  evil.  But  I  should  propose  with  diffidence, 
and  by  no  means  with  perfect  confidence,  as  to  having  struck  out  the 
best  means  of  removing  the  evil,  that  in  those  cases  you  should  prny  in 
aid  the  law  of  compensation.  You  should  give  to  the  improver,  the 
second  patentee,  and  also  to  the  first  inventor,  a  right  to  go  the  one  to 
the  other,  and  say,  how  I  desire  to  make  for  the  public  use  this  machine 
in  its  most  perfect  form,  and  I  am  willing  to  take  a  license  from  you, 
and  if  we  cannot  agree  upon  the  t^-ms,  let  us  apply  the  Lands  Clauses 
Act,  and  follow  a  similar  process  to  that  which  is  in  use  when  lands  are 
taken  for  public  purposes. 
Cdnjoint  in-  u  j^  j^^^y  |jg  ggj^j^  ^]-,y  ^q^  leave  the  first  and  second  patentee  to  arrange 
imtntoK.^^ °  the  price  between  them  ?  My  reason  is  this :  they  are  not  upon  equal 
terms;  the  first  patentee  knows  that  he  has  the  command  of  the  market, 
for  the  public  must  either  go  without  the  article,  or  take  it  in  his  form, 
■whereas  tlie  improver  has  no  such  alternative.  His  interest  in  the  in- 
vention is  reduced  to  a  reversionary  interest  expectant  upon  the  termi- 
nation of  the  first  patent.  It  would  be  for  the  first  inventor's  interest, 
if  he  righily  understood  it,  finding  that  his  own  patent  met  with  no 
sale,  when  somebody  came  to  him  and  oflered  him  an  improvement 
which  would  ensure  him  a  sale,  to  come  to  terms,  just  as  it  is  every 
man's  interest  to  be  honest,  and  yet  there  are  laws  against  larceny. 
But  the  advantageous  position  of  the  first  patentee  in  his  negotiations 
with  the  second,  is  far  more  decided,  when  the  articles  of  the  first  have 
found  a  market  which  they  would  lose  if  those  of  the  second  patentee 
could  be  brouglit  into  competition  with  them.  The  distinction  appears 
to  me  to  be  this:  the  jus  ter  t  it  mteryenes,  the  right  of  the  public  to  have 
the  best  article;  and,  therefore,  when  the  improver  and  the  patentee  dis- 
agree, they  not  only  injure  themselves,  but  they  injure  the  pubHc;  and 
thus,  I  think,  the  cases  approach  to  a  parity  with  those  in  which  land  is 
requiied  fur  public  purposes. 
PiinhaPe  of  "  Another  inconvenience  is  sometimes  inflicted  on  the  public — namely, 
ImlXrTf"^  ^  ^^^^  ^^^^.  ^^^^  patentee  buys  up  subsequent  patents  for  the  purpose  of 
prior  patents,  suppressing  them,  in  order  to  make  his  own  machine  still  available. 
I  cannot  suggest  any  mode  of  remedying  that  evil,  but  1  believe  that 
patentees  are  firiding  out  that  the  best  and  most  gainful  mode  in  which 
they  can  use  their  exclusive  privilege  is,  not  to  enhance  the  price  of  the 
article,  but  to  ensure  a  great  sale.  Your  Lordship  know«,  that  if  that 
principle  were  acted  on,  a  monopohst  has  the  power,  though  he  does 
not  often  use  it,  of  serving  the  pubhc  more  cheaply  than  competitors 
have,  because  there  cannot  be  the  same  economy  of  capital  and  super- 
intendence applied  to  a  trade  which  is  divided  among  competitors,  as 
would  be  practised  where  it  is  united  in  one  concern.  Not  being  able 
to  devise  any  special  means  of  meeting  the  evil  adverted  to,  I  rest  with 
some  confidence,  gained  from  an  acquaintance  of  many  years  with 
patentees,  on  their  gladu^dly  finding  out  that  a  patented  article  is  not  to 
he  sold  for  a  higher  price  than  it  will  be  sold  for  when  the  exclusive 
privilege  is  gone;  but  that  the  profit  to  the  patentee  ought  to  be  derived 
from  his  command  of  the  whole  of  the  tiade  instead  of  a  p:iitof  it. 
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The  case  of  the  patent  axles (e)  for  railway  carriages  was  a  very  remark-  M.  D.Hill, 
able  instance  of  the  progress  of  such  views.  That  article  was,  by  the 
assignees  of  the  patent,  who  were  men  of  large  capital,  forced  into  the 
market  at  a  lower  price  than  the  axles  which  had  the  possession  of  the 
market  were  being  sold  for,  although  these  latter  axles  were  unprotected 
by  a  patent,  and,  consequently,  might  be  made  by  all  the  world  (  f) 

"  I  am  informed  on  good  authority,  that  foreign  inventions  do  lag  Foreign  in- 
behind,  and  are  not  brought  into  practice  in  England  so  soon  as  might  ventions. 
be  iexpected.  I  am  rather  myself  inclined  to  attribute  that  not  to  the 
want  of  knowledge  on  the  part  of  the  English  manufacturers  that  there 
is  such  an  invention,  but  to  a  fear  that  if  they  expended  capital  in 
creating  a  demand  for  it  here,  the  moment  a  market  was  made,  some 
competitor  would  step  in  upon  equal  terms  with  them,  whereby  they 
would  lose  the  advantage  of  their  prior  expenditure.  The  man  who 
brings  a  new  article  into  use  benefits  others,  even  if  he  has  not  in- 
vented it.  The  capitalist,  as  I  before  said,  appears  to  me  to  be  nearly 
of  as  much  importance  as  the  inventor  in  bringing  a  new  article  into 
use.(^) 

"  J  remember  in  Thornton's  '  Hi-^tory  of  Turkey'  he  gives  an  account  Lost  inven- 
of  a  Turk  who  had  invented  a  mode  of  making  cast-iron,  which  should  v'^ntions. 
be   malleable  like   wrought  iron.     The  secret  died  with  the   man;  and 
after  his  death   Englishmen  spent  some  money  and  time  in  trying,  by 
buying  his  utensils,  and  taking  such  steps  as  occurrel  to  them  to  find  out 
the  secret,  but  they  did  not,  which  shows  that  some  inventions  are  lost. 

"I  have  already  stated  that  the  main  ground  upon  which  I  think  the  Patent  laws 
patent  laws  may  be  supported  is  the  acceleration  of  inventions  ;  therefore  accelerate  in- 
it   was  1  said   I   regarded  this  stimulus  as  rather  upon  capitalists  than  ^^°  ^^"' 
inventors.     It  was  with  reference  to  that  opinion  that  I  ventured  to  ad- 
vert to  what  I  had  said  at  an  earlier  period,  that  there  must  be  a  com- 
bination of  the  inventor  and  the  capitaHst  to  bring  every  invention  into 
action;  and,  although  the  invention  is  already  made,  the  services  of  the 
capitalibt  are  as   much  required  for  a  foreign  invention  which  may  have 
been  long  made,  as  for  an  English  inventicm  the  moment  it  is  made.  If  this 
is  an  affair  ol  the  capitalist  more  than  of  the  inventor,  it  may  be  correct 
to  say,  that  the  granting  of  a  patent  in  the  case  now  under  consideration 
is  really  giving  a  bounty  to   affect  the  distribution  and  application  of  Patent  right  a 
capital.     But  I  will  further  consider  that  point.     Mr.  Webster  reminds  stimulus  on 
me  that  he  and  I  were  engaged  in  obtaining  the  renewal  of  a  patent  for  tion  of  capital, 
drying  wheat,  which  was  a  foreign  invention;  but  it  was  clearly  proved 
that  but  for  the  application  of  English  capital,  as  far  as  could  be  seen,  it 
never  would  have  been  brought  to   England.     The   Privy  Council  were 
so  impres.sed  with  the  importance  of  the   invention,  that  they  did  more 
than  grant  a   patent;  a  patent  having  been  already  granted,  they  ex- 
pended it.  (A) 

"On   the   subject   of  patents   for  imported  inventions  operating  as  a  Diversion  of 
bounty  to,  capitalists  to  divert  their  capital  into  particular  channels,   I  '^^^''''.^  ^•^  . 
would  observe,  that  it  appears  to  me  that  the  effect  of  granting  patents,  xa\x\\xs. 
either  for  inventions  made  m  England,  or  for  imported  inventions,  has 
necessarily  that  effect  wliich  it  is  suggested  niay  follow  from  granting  a 
patent  for  imported  mventions,  and  that  there  is  no  peculiar  consequence 
arising   out   of  the   fact   of  an    invention   being   in) ported.     Take,   for 

(e)  See  Hardy's  Extension,  at  the  Privy  Council.  (q)  Ibid.  [2014—2019], 

(/)  Evidence,  House  of  Lords,  on  Patent  Bills,  (h)  Ibid.  [2025—2028]. 

26th  May,  1851  [1994— iy99l. 
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instance,  the  example  of  Watt's  steam-engine.  It  is  well  known  that 
Boulton'cxpcnded  many  thousands  of  pounds  in  perfecting  Watt's  mven- 
tion  and  forcing  it  into  general  use.  Now  that  was  a  diversion  of 
capitai  from  lioulton's  trade  which  had  nothing  to  do  with  steam-engines, 
and  an  appropriation  of  capital  which  he  would  not  liave  made  but  that 
Watt  was  enabled  to  endow  him  with  an  exclusive  privilege. 
Importance  of  "It  appears  to  me,  as  I  said  upon  the  former  occasion,  that  the 
the  capitalist,  services  of  capitalist  tradesmen  are  exceedingly  important  for  the  purpose 
of  brinwlnf'  a  new  invention  into  use;  and  that  with  regard  to  that 
capital,  "whether  it  is  employed  upon  a  home-made  invention  or  an  im- 
ported' invention,  the  prize  of  an  exclusive  privilege  is  the  stimulus 
which  diverts  capital  into  one  channel,  which  would  otherwise  have 
flowed  in  a  different  direction.  And  I  may  be  permitted  to  add,  that  it 
appears  to  me  that  the  principle  is  even  more  broad  than  I  have  yet 
stated  it.  I  should  say,  that  wherever  an  artificial  motive  is  given,  of 
whatever  nature  it  may  happen  to  be,  there  that  same  effect  takes  place, 
that  is  to  say,  diversion  of  capital  following  that  artificial  stimulus;  which 
is,  in  other  words,  an  artificial  diversion  of  capital. 

«'  When  the  Commissioners  of  the  present  Exhibition  offered  prizes, 
they  offered  a  stimulus  to  artificers  to  employ  their  time  and  their  money, 
that  is  to  say,  their  capital,  in  producing  some  article  in  a  degree  of  per- 
fection, which  the  ordinary  demands  of  trade,  it  was  supposed,  would  not 
otherwise  have  produced.  I  will  trouble  the  Committee  with  this  fur- 
ther illustration  :  Your  Lordships  are  aware  that  in  tlie  early  part  of  the 
last  century,  about  1714,  an  Act  passed  estabhshing  the  Board  of  Longi- 
tude, and  giving  authority  to  that  Board  to  offer  several  prizes  (the 
largest  being  20,000^.)  for  a  mode  of  finding  the  longitude  within  certain 
given  limits.  That  prize  stimulated,  as  we  all  know,  Mr.  Harrison  to 
almost  a  Hfes  labour — a  labour  of  thirty  years  or  more — in  producing  his 
chronometer,  for  which  he  obtained  eventually  the  20,000/.  prize.  There 
then  was  an  artificial  diversion  of  capital;  but  it  is  one  which  has  never 
been  condemned.  I  would  respectfully  suggest  that  the  true  distinction 
will  probably  be  found  to  lie  here.  It  would  be  contrary  to  the  just 
principles  of  commerce  if  the  artificial  stimulus  were  to  continue  perma- 
nently; but  that  if  it  is  only  required  for  a  short  time,  or  upon  one  or 
two  occasions,  and  then  (the  article  having  been  produced  and  a  market 
created)  matters  are  left  to  find  their  own  course  according  to  the  ordi- 
nary laws  of  demand  and  supply,  in  that  case  there  is  nothing  done 
which  is  really  opposed  to  the  true  principles  of  commerce. 

*'  I  would  beg  permission  to  offer  another  illustration  ;  possibly,  some 
of  the  noble  Lords  at  this  table  may  have  been  members  of  a  Society 
which  was  founded  by  Lord  Brougham  in  the  year  1826,  called  '  The 
Society  for  the  DiiTusion  of  Useful  Knowledge.'  I  was  a  member  of  it 
from  the  first,  and  I  know  that  at  the  time  to  which  I  refer,  it  was  not 
credited  by  the  booksellers  and  publishers  that  there  was  so  great  a  desire 
in  the  minds  of  a  very  large  class  of  the  working  population  of  this 
country  for  literature  suited  to  their  wants,  as  it  afterwards  turned  out 
actually  existed.  Whoever  is  acquainted  with  the  state  of  books  for  the 
people  at  that  time,  knows  that  an  inquiring  man  who  had  not  had  the 
advantage  of  a  regular  education,  could  not  find  books  suited  to  his  pur- 
pose. The  Society  attempted,  and  with  some  success,  to  supply  this 
demand  for  popular  literature,  and  in  a  very  few  years  its  very  success 
made  its  further  existence  unnecessary  ;  that  success  proved,  to  the  satis- 
faction of  the  booksellers,  that  there  was  a  large  market  to  be  supplied, 
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and  tlien,  actuated  by  the  ordinary  motives  of  commercial  men,  they  M.  D.  Hill. 
entered  and  supplied  the  market.     The  Society  then  suspended  its  ope- 
rations, and  has  never  been  called  upon  to  recommence  them. 

"  I  appeal  to  these  facts  for  the  purpose  of  showinf^  that  it  may  require  Artificial  sti- 
an  artificial  stimulus  to  institute  commercial  experiments,  which,  when  mulus  neces- 
they  are  made,  show  that  there  was  a  demand  for  the  article,  which  experiment. 
might  have  been  profitably  supplied  in  the  ordinary  course  of  trade,  if 
an  individual  or  a  firm  liad  had  sufHcient  capital,  commercial  courage, 
and  sagacity  to  explore  it  for  themselves.  But,  inasmuch  as  if  any 
private  person  had  tried  the  experiment,  he  would  have  had  to  bear  the 
whole  of  the  expense  if  it  failed,  and,  on  the  other  hand,  if  it  succeeded, 
he  would  be  immediately  elbowed  by  a  crowd  of  competitors,  it  appears 
to  me  that  it  must  be  almost  obvious  that  there  are  and  must  be  many 
channels  for  profit  which  are  not  opened,  simply  because  there  is  no  suf- 
ficient stimulus  to  try  the  first  experiment.  The  general  result  of  the 
increasing  observation  and  intelligence  of  mankind  is,  that  of  being  more 
and  more  cautious  as  to  the  application  of  the  principle  of  bounties  ;  and 
I  will  add,  that  it  lies  upon  those  who  advocate  any  particular  bounty 
to  take  the  burden  of  proof  upon  themselves,  and  to  make  out  a  very 
strong  case."  («) 

29.  The  advantageous  results  which  follow  from  the  well-  Advantages 
assorted  union  of  capitalist  and  inventor,  are  fully  exhibited  coTbim^d*'^^ 
in  the  case  of  Boulton  and  Watt,  and  in  most  of  the  cases  with  patent 
which  have  been  heard  before  the  Judicial  Committee  of  the  "^^** 
Privy  Council  on  application  for  the  extension  of  patents. 
But  the  principle  may  be  carried  still  further,  and  it  may 
be  shown,  from  the  case  of  patents  for  imported  inventions, 
that  the  application  of  capital  and  exclusive  privileges  in 
respect  of  such  inventions,  is  as  essential  as  for  original  inven- 
tions, and  that  neither  the  patent  right  nor  the  capital  can 
be  dispensed  with  if  the  invention  is  to  be  introduced  into 
this  country.     The  instances  already  referred  to  by  Mr. 
Hill  (k)  furnishes  an  illustration  of  this,  and  many  others 
might  be  mentioned.     But  on  this  and  some  other  points 
closely  connected  therewith,  the  following  evidence  of  Mr.  A. 
V.  Newton,  an  experienced  patent  agent,  is  peculiarly  de- 
serving of  attention : 

"  If  the  wish  of  the  patent  law  reformers  for  cheap  patents  were  fully  Effect  of  cost 
carried  out  by  the  Legislature  in  this  country,  the  number  of  inventions  of  patents  on 
immediately  upon  the  passing  of  such  an  Act  would  be  multiplied  to  a  a'^y^n'"  f 
great  degree.   There  would  be  a  greater  inducement  to  invent,  and  many 
schemes,  which  are  now  in  abeyance,  would  be  immediately  brought 
forward.     I  do  not  apprehend  that  at  the  outset  more  than  a  tithe  of 
those  brought  forward  would  be  of  benefit  to  the  public.    There  are  now 
a  number  of  inventions  more  or  less  useful,  for  which  patents  are  not 
taken  out  in  this  country,  because  the  parties  are  deterred,  either  by  the 
expense  or  the  difficulty  of  obtaining  patents,  but  it  does  not  follow  that 
we  ought  to  depend  exclusively  upon  the  ingenuity  of  British  subjects 
for  the  continuance  of  our  manufacturing  prosperity.     My  reason  for 

(i)  Evidence,  House  of  Lords,  on  Patent  Bills,  6th  June,  1851  [2674—5].         (A)  Ante,  p.  30. 
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A  V  NewtoD  brino-Ino-  forward  this  statement,  is  merely  to  show  that  the  effect  of  the 
clause  to  wliich  I  object  would  be  to  keep  back  from  this  country  a  large 
proportion  of  inventions.  It  is  natural  for  a  foreigner  first  ol  all  to  test 
his  invention  at  home,  and  when  he  is  satisfied  of  us  value,  he  imports  it 


Large  num- 
ber ol  inven- 
tions troiu 
America. 


Inventions 
would  not  be 
ijiiporttd 
wittiout 
patent  right. 


into  this  country.  Of  the  number  of  American  inventions  which  are 
brought  into  this  country,  I  should  say  that  lully_  one-half  are  really  valu- 
able Tnventions.  I  have  a  good  opportunity  of  judging  of  that,  for  the 
laro-est  proportion  comes  through  our  house,  and  we  are  able  to  watch 
their  progress.  Some  branches  of  manufacture  in  this  country  are  wholly 
due  to  the  ingenuity  of  Americans;  and  the  new  process  of  setting  flax, 
which  has  proved  so  beneficial  to  the  industry  of  Ireland,  was  introduced 
from  the  United  States,  after  its  merits  had  been  publicly  tested  and 
approved  by  the  Government  of  that  country.  Those  inventions  would 
not  be  brought  into  this  country  if  they  were  not  subject  to  a  patent  law 
here,  because  it  would  not  be  worth  the  while  of  any  party  to  pursue  the 
invention,  unless  he  had  the  sole  or  a  large  interest  in  it.  It  would  not  be 
worth  the  while  of  manufacturers  in  this  country  to  make  use  of  an  in- 
vention which  could  easily  be  obtained  in  America  or  France,  if  it  were 
likelv  to  benefit  them  in  the  process  of  their  manufacture.  Some  of  the 
most^  valuable  inventions  are  entirely  lust  to  the  public,  throuLdi  the 
patentees  not  having  the  proper  means  of  carrying  them  out.  If  they 
were  open  property  they  would  not  be  used  at  all.  The  inducement  to 
take  up  an  invention  is  increased  when  he  can  possess  himself  of  the  sole 
Co'st  of  patent  J'igl^t  to  the  benefit  resulting  from  it  for  a  time.  The  cost  of  the  patent 
triflinsr  jis  itself,  and  the  payment  to  the  foreign  inventor,  are  frequently  mere  trifles 
compared  compared  with  the  outlay  required  to  bring  the  invention  to  perfection, 
introducing  -A-U  invention  is  more  extensively  used  at  the  expiration  of  a  patent  than 
the  invention,  during  the  continuance  of  it,  if  not  superseded  by  a  better  invention; 
but  it  would  most  likely  never  be  used  at  all,  unless  it  were  used  by  a 
party  who  found  it  worth  his  while  to  experiment  upon  it,  and  spend  a 
large  sum  of  money  upon  it,  in  order  to  bring  it  forward  in  a  perfect 
form.  I  a^^  now  speaking  of  an  invention  which  is  used  in  another 
country.  The  expense  has  been  already  incurred  in  bringing  it  into 
operation  in  that  foreign  country,  but  that  may  not  avail  lor  its  easy 
application  in  this  country.  I  think  important  inventions  will  not  be 
imported  into  this  country,  unless  the  party  importing  them  has  the  sole 
right  of  using  those  inventions  when  imported.  {/) 

"  I  think  I  can  give  the  Committee  some  evidence  which  will  show  at 
once  that  my  opinion  is  based  upon  good  grounds.  We  need  not  go 
abroad,  I  think,  to  discover  very  good  proof  that  if  an  invention  is  not 
held  by  a  party  who  has  the  sole  beneficial  right  to  it,  it  will  not  be 
worked.  I  go  merely  to  Scotland  and  Ireland.  In  my  paper  befure 
alluded  to,  (///)  I  said  that  the  effect  of  parcelling  out  protection,  that  is, 
giving  protection  under  three  patents  instead  of  one,  is  to  deter  a  large 
number  of  English  patentees  from  bringing  their  improvements  to  be;ir 
in  Scotland  and  Ireland;  and  thus,  by  allowing  the  public  to  work  the 
inventions  thus  abandoned  by  their  originators,  virtually  to  deprive  Scot- 
land and  Ireland  of  the  advantages  derivable  therefrom.  Tliis  is  a  por- 
tion of  my  argument  which  goes  to  prove  that  the  high  cost  of  patents 
deters  parties  from  carrying  out  their  inventions.  The  extent  to  which 
this  appropriation  of  English  patentees'  inventions  might  be  carried  in 

(I)  Evidence,  House  of  Lords,  on  Patent  Bills,     Engineers  on  Patent  Law  Reform,  and  which  re- 
16th  May,  1851  [1026—1035].  ceived  one  of  the  medals  of  the  Institution, 

(w)  A  paper  read  before  the  Institution  of  Civil 
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the  sister  kingdoms,  if  no  deterring  injfluence  existed,  will  be  seen  from  a  A.V.Newton, 
comparison  of  the  number  of  patents  taken  out  in  the  three  kingdoms 
during  the  years  1846,  1847,  and  1848  ;  they  are  as  follows:  In  1846,  for 
England,  494;  Scotland,  178;  Ireland,  90.  In  1847,  498  for  England; 
for  Scotland,  168;  for  Ireland,  76.  In  1848,  386  for  England;  for 
Scotland,  150;  for  Ireland,  34.  Thus  showing  that  Scotland  may 
appropriate,  on  an  average,  about  294  Enghsh  inventions  annually,  and 
Ireland  392.  (w)  It  is  scarcely  necessary  to  insist  on  the  fact,  that  that  is 
not  done  in  Ireland.  But  then  there  must  be  some  reason  for  it;  and  I 
know  no  other  reason  than  this,  that  it  is  not  worth  while  for  any  party 
to  take  a  valuable  invention  from  England  and  use  it  in  Ireland,  because 
every  manufacturer  knows  that,  without  great  expense  and  trouble,  he 
could  not  hope  to  establish  the  new  manufacture,  and  that  after  he  had 
done  so,  his  neighbour  might  avail  himself  of  his  experience,  and  com- 
pete with  him  by  the  use  of  the  same  invention. 

"  It  requires  a  large  expenditure  of  both  time  and  money  to  bring  an  Exclusive 
invention  into  practical  use.     It  is  one  thing  to  say,  if  you  construct  a  ga^y^forl^^I 
machine  after  this  manner  I  think  you  will  obtain  a  decided  advantage  portation. 
by  it;  and  another  thing  to  put  that  invention  into  such  a  shape  that  a 
workman  can  at  once  operate  with  it,  and  effect  the  result  which  it  is 
desired  to  obtain.     My  opinion  is,  that  after  an  invention  has  been  fully 
developed  in  its  practical  results  in  a  foreign  country,  say  in  the  United 
States,  the  benefit  of  that  invention  will  not  be  made  available  to  parties 
in  this  country  unless  there  is  superinduced  the  benefit  to  be  derived 
from  an  exclusive  right;  in  other  words,  that  an  individual  becoming 
acquainted  with  the  practical  operation  of  that  invention  in  the  United 
States,  will  not  have  an  adequate  inducement  to  bring  it  into  this  coun- 
try if  the  inducement  is  limited  to  the  use  of  it  in  his  own  works,  (o) 

"  It  requires  a  party  who  has  a  great  interest  in  it  to  break  down  the  Prejudices 
prejudices :  and  that  is  more  or  less  necessary  in  the  introduction  of  every  ™"^*  q  down 
invention.  The  more  trifling  an  invention  may  appear  to  be,  the  less 
difficulty  there  is  in  introducing  it;  the  more  really  valuable  and  impor- 
tant it  is,  the  more  necessary  it  is  that  there  should  be  one  party  who 
shall  have  a  large  interest  in  it,  and  be  able  to  give  the  whole  of  his  time 
and  attention  to  pursuing  it.  I  know  of  many  inventions,  which  I  con- 
sider, as  far  as  I  am  able  to  judge,  of  immense  value,  which  have  yielded 
nothing,  and  perhaps  will  never  remunerate  their  inventors,  owing  to 
their  totally  neglecting  them;  and  I  question  very  much  if  they  will  ever 
yield  anything  to  the  public  either.  It  is  desirable  to  give  protection 
for  inventing  that  which  is  not  new.  If  it  is  new  in  this  country  it  is  all 
we  can  desire;  he  deserves  to  reap  a  great  advantage  from  it,  inasmuch 
as  the  public  will  reap  a  greater  advantage  from  his  labours.  I  look  upon 
the  person  who  introduces  a  new  invention  as  an  inventor.  I  am  now 
speaking  of  a  British  inventor;  but  his  invention  may  have  been  antici- 
pated abroad  without  his  knowing  anything  of  it.  I  look  at  an  inventor 
in  a  different  light  from  many  parties.  I  consider  that  all  the  inventions 
of  importance  which  we  possess,  although  to  the  parties  who  have 
brought  them  forward  special  honour  is  due,  would  not  have  been  lost  to 
this  country  if  those  parties  had  not  invented  them.  I  consider  the 
merit  of  an  inventor  lies  in  the  fact  of  his  bringing  forward  his  invention 
at  the  time  he  does;  that  his  whole  merit,  as  far  as  the  public  is  con- 

(n)  See  table  of  number  of  patents  for  succes-  (o)  Evidence,  House  of  Lords,  on  Patent  Bills 

sive  years  in  my  work  on  the  "  Amendment  of  the       16th  May,  1851  [1045],  See  evidence  of  K.  Prosser 
Patent  Law,"  p.  28.  Ibid.  [2368]. 
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A.V.Newton,  ccmed,  consists  in  this,  that  he  has  anticipated  others  in  the  race,  and 
has  consequently  given  the  public  an  early  opportunity  of  enjoying  the 
benefits  derivable  from  the  invention.  He  therefore,  who  first  introduces 
a  valuable  invention  to  the  notice  of  the  public,  is,  to  all  intents  and  pur- 
poses, a  benefactor  to  his  country."  (p) 

Extension  of  30.  The  preceding  extracts  from  the  evidence  of  Mr. 
rrivrcouncii  M.  D.  Hill  and  Mr.  A.  V.  Newton  point  out  the  principles 
to  caiaiuiists.  and  policy  which  have  hitherto  been  acted  on  by  the  Crown 
in  granting  patents  for  imported  inventions,  and  by  the 
Privy  Council  in  recommending  extensions  of  patents  when, 
as  is  generally  the  case,  the  question  is  the  inadequate  re- 
muneration for  the  capital  employed  and  risk  incurred  in 
making  and  introducing  the  invention.  The  merit  of  the 
invention  and  of  the  inventor  is  the  first  consideration  in 
applications  for  extension,  but  inasmuch  as  this  is  seldom 
deficient  in  cases  brought  before  that  tribunal,  the  question 
generally  turns  on  the  adequacy  or  inadequacy  of  the  remu- 
neration, and  this  involves  an  examination  into  the  amount 
of  capital  actually  employed,  and  the  propriety  of  its  appli- 
cation. 

This  necessary  connexion  between  the  inventor  and  capi- 
talist has  repeatedly  been  under  the  consideration  of  the 
Judicial  Committee  of  the  Privy  Council.  Lord  Brougham, 
in  recommending  the  extension  of  Woodcroft's  patent  for 
an  improved  screw  propeller,  said :  *'  I  say  nothing  of  Mr. 
Woodcroft  having  had  the  advantage  of  finding  a  gentle- 
man in  the  person  of  Mr.  Kobert  Gardner  to  help  with  his 
capital,  or  of  his  having  a  share  in  the  profits  of  the  exten- 
sion. It  is  of  great  benefit  to  inventors,  and  to  society 
through  their  means,  that  persons  of  capital  should  be 
found  to  come  forward  and  assist  men  who  are  without 
capital."  (q) 
Assignee  re-  The  relation  of  the  assignee  or  purchaser  of  letters  patent 
Eiventor.  ^  ^ud  of  the  iuvcutor,  has  also  frequently  been  under  the 
consideration  of  tlie  Judicial  Committee,  who  decided  in  an 
early  case  that  extension  to  an  assignee  or  purchaser  was 
within  the  spirit,  if  not  the  letter,  of  the  Act,  and  that  it 
was  for  the  benefit  of  patentees  that  the  assignee  should 
represent  the  whole  merit  of  the  inventor ;  (r)  and  the  Legis- 
lature, by  a  recent  statute,  has  expressly  empowered  the 
Crown  to  grant  new  letters  patent  for  an  extension,  on  the 
recommendation  of  the  Judicial  Committee  of  the  Privy 


(p)  Evi.i_ence,  House  of  Lords,  16th  May,  1851  Russell,    1   Pat.   Cases,  473;   and  of  Galloway's 

^'?^N^~^'"^'^"-         ..  ^r  patent  to  J.  L.  Lucena,  ibid.  725;  and  other  cases. 

(9)    l-.xtension  of  Woodcroft's  Patent,   2  Pat.  An  application  for  an  extension  was  made  by  the 

Loses,  32.  _  Electric  Telegraph  Company  of  the  first  patent, 

{r)   bee  extension  of  Whitehouse's  patent  to  referred  to  by  Mr.  Ricardo,  ante,  24,  but  refused. 
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Council,  either  to  the  patentee  or  the  assignee,  or  the  two 
conjointly,  (.s-) 

The  Legislature,  hefore  the  passing  of  Lord  Brougham's 
Act,  (t)  wherehy  the  Crown  was  empowered,  on  the  recom- 
mendation of  the  Judicial  Committee  of  the  Privy  Council, 
to  grant  new  letters  patent  for  useful  inventions  which  had 
not  been  adequately  remunerative,  had  granted  an  extension 
of  the  term  of  patent  in  many  cases ;  as,  for  instance,  of 
Watt's  patent,  the  term  of  which  was  extended  for  twenty- 
one  years,  in  consideration  of  the  great  expense  which  had 
been  incurred  in  introducing  the  invention,  (tc) 

31.  The  difficulty  of  introducing  an  invention,  and  of  in-  r)iffieuities  in 
ducing  the  public  to  adopt  it  in  substitution  of  that  wliich  iI[,portance^of 
is  in  use  and  has  been  found  to  answer  reasonably  well,  is  invention. 
greater,  as  a  general  rule,  according  to  the  importance  of 
the  invention  and  the  magnitude  of  the  change  which  it 
would  occasion,  or  the  risk  which  would  attend  its  failure. 

The  history  of  the  yellow  metal  sheathing  will  serve  to  illus- 
trate this.  The  inventor  (Gr.  E.  Muntz,  M.P.),  having  re- 
gard to  the  fact  ascertained  by  Sir  H.  Davy,  that  the  oxida- 
tion of  copper  on  ship  bottoms  might  be  stopped  or  checked 
entirely  by  electrical  action,  the  result  of  which  was  that 
the  ship  became  extremely  foul  from  the  continued  adhesion 
of  barnacles  and  weeds  which  the  oxidising  of  the  metal 
allowed  to  fall  off,  conceived  the  idea  that  a  sheathing 
might  be  made  which  should  oxidise  less  than  copper,  but 
at  the  same  time  should  oxidise  sufficiently  to  keep  the 
bottom  of  the  vessel  clean.  With  this  object  in  view,  and 
guided  by  certain  known  laws  of  electrical  action  between 
copper,  zinc,  and  sea-water,  he  invented  a  compound  of 
copper  and  zinc  of  certain  qualities  and  proportions,  which 
had  the  mechanical  property  of  rolling  hot,  which  copper 
had  not,  and  was  thus  manufactured  more  cheaply,  and 
the  chemical  property  of  oxidising  less  in  sea-water,  but 
sufficiently  to  allow  what  would  otherwise  adhere  to  the 
surface  to  become  detached. 

Previous  to  applying  for  the  patent,  Mr.  Muntz  went 
through  a  long  series  of  experiments  on  the  effect  of  sea- 
water  on  such  a  compound,  for  which  the  inland  town  of 
Birmingham  did  not  present  any  great  facilities ;  and  after 
having   satisfied  himself  of  its  success,  and  obtained  his 

(s)  See  my  Law  and  Practice  of  Patents,  Statutes  Committee  of  the  House  of  Lords,  that  Watt  was 

7  and  8  Vict,  c.  69,  s.  4.  seven  years  before  he  got  liis  first  engine  to  work 

(<)  5  and  6  W.  iv.  c.  83,  a.d.  1835,  extended  by  efficiently,  and  that  from  10,000/.  to  20,000/.  was 

7  and  8  Vict.  c.  69,  and  "  The  Patent  Law  Amend-  expended  before   any  large  practical  result  was 

ment  Act,  1852."  brought  about.     Evidence,   House  of  Lords,  5tli 

(m)  It  was  stated  by  Mr.  Carpmael  to  the  Select  May,  1851  [204—5]. 
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patent,  lie  had  to  sheathe  ships  at  his  own  risk,  giving  a 
guarantee  to  the  underwriter  and  owners  against  the  conse- 
quences of  its  failure,  as  the  only  condition  on  which  he  was 
permitted  the  trial  on  such  a  scale,  and  under  such  circum- 
stances, as  could  satisfy  the  puhlic  and  lead  to  its  adoption 
by  shipoAvners.  {a:) 
Skill,  capital,      32.  Many  other  instances,  as  the  galvanised  iron,  Per- 
'^iai  cnt"e?'risc  ^^^^'  heating  by  hot  water,  Lowe's  naphthalised  gas,  Gallo- 
n.^rbeadded  way's  paddlc-whccl,  might  be  cited  in  illustration  of  the 
to  invention,  preceding  statements;   the  operating  cause  may  vary  or 
present  different  aspects,  but  every  invention  will  have  to 
encounter  difficulties  and  opposition  pretty  nearly  commen- 
surate with   its  importance,  ?  requiring  skill,  capital,  and 
commercial  enterprise  to  overcome,  but  which,  when  over- 
come, make  the  invention  profitable  to  the  possessor  of  the 
exclusive  privilege,  and  without  which  the  capital  and  en- 
terprise would  never  have  been  bestowed. 

The  history  of  every  invention  presents  four  stages  or 
epochs,  so  to  speak :  first,  its  birth ;  secondly,  the  establish- 
ment of  its  practicability  and  utility ;  thirdly,  its  introduc- 
tion to  the  public ;  and  fourthly,  the  inducing  the  public  to 
adopt  it.  Men  of  science  or  of  fortune  might  make  inven- 
tions for  love  and  glory,  but  those  who  have  to  live  by  their 
practical  knowledge,  or  the  application  of  their  capital,  must 
employ  it  with  a  reasonable  prospect  of  some  return.  The 
history  of  inventions,  and  of  the  applications  for  extension  at 
the  Privy  Council,  present  many  cases  illustrative  of  all  the 
stages  or  epochs  above  mentioned.  In  some  cases  the 
difficulties  may  be  confined  to  one  or  two  of  the  stages, 
but  they  are  generally  experienced  in  all,  so  that  reason, 
analogy,  and  experience,  afford  a  presumption  amounting 
almost  to  moral  demonstration  that  inventions  would  not 
be  made,  and  if  made  could  not  be  introduced  to  the  public 
without  the  protection  of  patent  right.  The  fact  of  the 
success  of  an  invention  having  been  established  abroad  does 
not  at  all  remove  the  necessity ;  it  is  by  no  means  certain, 
in  many  cases,  that  the  same  trade  could  be  established  here, 
so  as  to  be  profitable ;  further,  no  great  credit  attaches  to 
what  has  succeeded  abroad ;  it  must  be  tried  at  home.  The 
following  testimony  of  Mr.  Roberts  to  the  above  points  is 
material : 

*'  I  could,  if  permitted  by  your  Lordships,  mention  a  case  which  is 
strongly  in  favour  of  granting  patents  for  importations  to  other  than  the 
real  inventors,  to  which  system  no  doubt  there  are  some  objections.  In 
gomg  through  an  estabhshment  in  France  two  or  three  years  back,  I  saw 


R.  Roberts, 


Patents  for 
inipdrted  in- 
vuntions. 


(r)  See  evidence  on  application  for  extension  of      the  inventor  having  been  so  fortunate  as  to  have 
JMuntz  8  patent.     Ihe  extension  was  not  granted,      made  too  much  by  the  invention.     2  Pat.  Cases. 
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them  doing  a  kind  of  work  of  which  there  is  a  vast  amount  done  in  Bir-  ^-  Roberts, 
mingham;  1  brought  some  of  the  articles  home  with  me;  in  passing 
through  Birmingham  I  called  upon  a  man  who  is  considered  one  of  the 
first  in  the  trade  there;  I  showed  him  one  of  the  articles;  he  seemed 
much  excited.  He  put  his  hand  up,  and  said,  '  If  any  man  will  tell  me  how 
that  is  done,  I  will  give  him  100/.;'  when  I  afterwards  told  him  it  had. 
been  done  at  one  blow,  he  said,  '  We  could  not  do  such  a  thing  without 
fifty  blows  and  ten  annealings.'  They  actually  make  that  thing  at  the 
rate  of  ten  a  minute  in  France,  and  he  would  not,  1  believe,  make  ten  in 
an  hour;  I  mention  that  as  a  reply  to  your  Lordships'  question.  It  was 
said,  would  not  the  means  of  doing  it  suggest  itself  to  the  man's  mind; 
why  did  not  this  idea  present  itself  to  men  who  have  served  their  ap- 
prenticeship to  the  trade,  or,  at  any  rate,  to  some  one  or  other  of  the 
persons  who  have  been  in  the  trade  in  the  course  of  half  a  dozen  genera-  • 
tions  of  men.  I  am  not  aware  whether  that  invention  was  patented  in 
France.  They  allowed  me  to  see  it.  I  did  not  explain  the  invention  to 
him,  or  take  out  a  patent  for  myself  I  know  how  to  do  it;  it  is  exactly 
one  of  those  things  like  the  egg  on  end;  it  is  one  of  the  simplest 
things  in  the  world  when  known.  If  I  wished  to  take  out  a  patent  for 
that  invention,  I  think  I  ought  to  be  allowed  to  do  so  for  a  short  period. 
I  am  of  opinion  that  the  early  introduction  of  useful  inventions  would  be 
highly  beneficial  to  the  country ;  there  are  some  difficulties  in  the  way  of 
granting  patents  for  mere  importations,  such  as  in  people  making  a  trade 
of  importing  to  the  prejudice  of  the  foreign  inventor  ;  I  do  not  know 
whether  I  should  agree  to  it  if  the  machine,  manufacture,  or  process  were 
published  abroad.  The  invention  to  which  I  referred  is  a  mode  of  raising 
goods  from  plates  of  metal  by  the  process  called  '  stamping ;'  in  France, 
even  a  common  watering-can  has  no  seam  around  the  bottom,  nor  a  seam 
up  the  side  ;  the  articles  which  I  showed  the  Birmingham  manufacturer 
were  drinking-cups,  like  a  horn  cup,  and  a  glue  kettle,  with  its  pan  com- 
plete; they  are  a  deal  better  done  than  we  do  them,  and  at  less  than  one- 
fiftieth  of  the  cost,  as  respects  labour.  I  obtained  a  knowledge  of  this 
most  important  secret  in  France  between  two  and  three  years  ago;  this 
important  secret  is,  as  far  as  tliis  country  is  concerned,  I  believe,  a  secret 
still.  I  do  not  know  that  they  would  allow  the  manufacturer  to  see  it. 
They  made  no  secret  of  it  to  me ;  1  have  some  good  friends  in  that  part 
of  the  world,  who  are  large  consumers  of  some  of  their  goods.  I  do  not 
find  much  difficulty  in  getting  access  to  those  places;  the  French  are 
liberal  in  showing  their  manufactories,  (y) 

"  I  have  brought  out  a  few  of  my  inventions  without  taking  out  patents  Stimulus  of 
for  them ;  therefore  it  might  be  said  by  some  that  inventions  would  be  Pat^^^ts  essen- 
brought  out  without  the  stimulus  of  the  patent  laws;  but  it  should  be  re- 
membered, that  no  very  complex  machine  would  ever  be  brought  to 
maturity  except  the  inventor  were  in  the  expectation  of  some  considerable 
remuneration  for  his  labour;  the  self-acting  mide,  for  instance,  is  one  of 
my  machines;  that  cost  a  large  sum  of  money  to  perfect."  (^z) 

33.  In  other  cases,  in  which  the  advantages  are  obvious,  opposition  of 
the  amount  of  capital  embarked  in  existing  machinery  oc-  inyeSns  *° 
casions  a  powerful  obstruction  to  the  adoption  or  introduc- 
tion of  improvements,  as  it  becomes  a  pure  commercial 
question  whether  the  saving  by  means  of  the  new  will 

(y)  Evidence,  House  of  Lords,  on  Patent  Bills,  (z)  Ibid.  [1302].     See  post,  39. 

19th  May,  1851   [1286—1298]. 
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compensate  the  loss  by  the  abandonment  of  the  old.  Hence 
it  frequently  happens  that  manufacturers  who  have  a  large 
amount  of  capital  embarked  in  an  existing  stock  and  plant, 
are  found  opposed  to  invention  and  to  inventors.  An  im- 
provement has  recently  been  made  in  flyers,  instruments 
Illustration,  rotating  at  high  velocities,  and  used  in  the  spinning  of 
cotton,  which  will  enable  them  to  be  driven  at  higher  velo- 
cities, so  that  a  greater  quantity  of  yarn  will  be  capable  of 
being  produced  in  the  same  time,  the  quantity  being  in- 
creased in  the  same  ratio  as  the  velocity  of  the  spindles. 
It  may  be  a  serious  question  to  the  owner  of  a  mill  with 
•  50,000  spindles  and  flyers,  whether  the  increased  production 
of  yarn  will  compensate  for  the  cost  of  time  and  money  in 
making  the  change ;  but  the  purchaser  of  new  machinery, 
or  person  about  to  invest  his  capital  in  a  mill,  will  adopt 
the  improved  flyer.  There  the  capitalist,  having  his  money 
invested  in  existing  machinery,  is  at  a  relative  disadvantage 
by  reason  of  such  improvements,  and  a  species  of  antago- 
nism arises  proportionate  to  the  amount  of  capital  invested, 
and  the  change  is  not  made  until  some  emergency  arises. 
Such  changes  are  generally  gradual,  as  the  macliinery 
is  worn  out,  and  when  new  has  to  be  substituted,  the  most 
improved  is  selected ;  but  this  is  a  slow  process,  and  the 
ordinary  term,  fourteen  years,  of  a  patent,  is  not  sufiicient 
to  remunerate  the  inventor.  In  many  applications  for  ex- 
tension, the  operation  of  this  cause  is  distinctly  traced. 
Opposition  of  The  oppositiou  of  workmen,  and  the  necessity  of  an  alte- 
wor  men.  j-atiou  in  the  operations  they  have  had  to  perform,  is  another 
serious  impediment  to  the  introduction  of  new  inventions, 
the  ultimate  effect  of  which  must  be  the  diminution  of 
manual  labour  by  the  substitution  of  mechanical  agents. 
Such  opposition  has  not  unfrequently  shown  itself  in  the 
breaking  of  the  machinery,  and  firing  of  the  building  in 
which  it  was  erected,  (a) 
Operation  of  3JL.  The  Operation  of  strikes  on  the  progress  of  invention, 
strikes.  deserves  to  be  noticed  in  connexion  with  this  part  of  the 
subject.  Several  of  the  most  important  modern  inventions, 
as  the  self-acting  mule,  the  wool-combing  machinery,  the 
rivetting  machine,  are  due  to  the  necessity  of  the  manufac- 
turer being  more  independent  of  his  workmen.  The  stoppage 
of  any  process  at  the  commencement  of  a  series,  as  in  an 
early  stage  of  the  wool-combing  or  cotton-spinning,  im- 
peding not  only  the  subsequent  stages  of  that  manufacture, 
but  the  weavers  and  tliose  engaged  in  other  departments. 
The  history  of  the  invention  of  rendering  the  mule  self- 

(a)   See  extension  of  Roberts'  patent  for  the      ance  to  its  introduction  was  one  of  the  grounds  for 
self-acting  mule,  1  Patent  Cases,  573.    The  resist-      its  extension.     lOkL  575. 
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acting,  and  the  necessity  of  a  patent  right  for  an  invention 
made  under  such  circumstances,  are  stated  by  Mr.  Roberts  : 

"  If  the  patent  system    were    entirely  abolished,    there  would   be   a  Inventions 
greater  temptation  to  inventors  to  keep  their  inventions  secret;  but  it  ^^uld  be  kept 
would  have  another  injurious  effect  upon  trade.     I  think  there  was  but  p^sbed,  but 
one  planing  machine  in  Enci;land  for  six  years  after  I  constructed  the  lirst,  for  patents, 
and  1  furnished  the  drawing  of  that  to  my  friend ;  the  key-groove  engine, 
1  think,  was  nearly  nine  years  before  it  was  used  in  this  country,  except 
by  my  firm;  I  had  no  patent  for  either,  and  therefore  had  no  interest  in 
pushing  them  into  the  market.     I  allowed  everybody  to  see  them  who 
happened  to  come  to  the  works,   but  I  had  no  exclusive  advantage  to 
expect  from  the  sale  of  them.     If  I  had  made  patterns  for  machines  of 
various  sizes,  and  had  sold  the  machines  to  the  public,  other  persons  would 
have  '  colted,'  or  cast  from  my  patterns,  and  in  that  way  would  have 
been  able  to  have  made  the  articles  without  the  expense  of  preparing  the 
patterns  themselves.    The  planing  machine  and  key-groove  engine  were 
some  of  my  first  inventions,  and  are  now  in  most  mechanical  establish- 
ments; those  inventions  which  I  have  named  were  my  early  inventions, 
before  I  had  the  means  of  taking  out  patents. 

■  "  The  self-acting  mule  without  a  patent  would  have  ruined  me,  because  Self-acting 
after  I  had  bestowed  a  great  deal  of  labour,  and  expended  a  large  amount  "^"1^- 
of  money  upon  my  invention,  other  parties  could  have  got  the  mule,  and 
taken  it  to  pieces,  and  by  '  coking,'  or  taking  castings  from  them,  have 
made  similar  mules,  without  the  expense  of  drawings  or  of  patterns,  and 
almost  without  employing  any  intellect.     Our  establishment  having  the  The  first  start 

start  in  making  those  machines,  would  not  have  been  a  sufficient  advan-  m  the  ma.rket 
o  .  1111  1  i32   •      i  X    not  sutficieaD 

tage  to  remunerate  us;  it  would  not  have  been  an  advantage  sumcient  to  ^^ithout 

compensate  us  for  the  unavoidable  expense  incurred  in  bringing  it  to  patent, 
perfection.  It  would  have  been  worth  the  while  of  the  masters,  whose 
object  it  was  to  meet  a  particular  emergency,  to  remunerate  me  hand- 
somely for  my  trouble,  but  I  do  not  think  I  could  have  got  them  to  do 
so;  perhaps  the  best,  and  most  commercial  way  of  remunerating  in- 
ventors, is  by  licensing  their  inventions.  A  deputation  of  them  waited 
upon  me,  to  request  me  to  devote  my  time  to  that  purpose,  and  when  the 
machine  was  once  made,  they  would  have  considered  their  purpose  as 
being  answered ;  that  is,  that  it  would  have  been  a  rod  in  pickle  for  the 
workmen.  The  moment  that  invention  was  made  public,  any  machine- 
maker  would  have  taken  my  secret,  and  made  it  at  a  lower  price.  The 
manufacturers  waited  upon  me,  and  asked  me  to  devise  such  a  machine. 
It  was  not  competent  for  me,  on  that  occasion,  to  have  made  my  own 
terms  with  them.  After  the  machine  was  made,  perhaps  I  might  have 
made  some  terms  with  them;  but  I  am  not  sure  that  I  could  have  done  so 
even  then.  One  of  the  parties  in  the  same  neighbourhood  said,  after  it 
was  done,  it  was  a  rod  in  pickle  for  them,  and  therefore,  till  the  men 
turned  out  again,  he  would  have  none ;  he  was  not  one  of  the  deputation, 
but  he  was  residing  in  the  same  neighbourhood.  They  do  not  part  with 
their  money  for  a  rod  in  pickle;  nobody  would  construct  such  a  machine 
as  that,  unless  he  had  some  prospect  of  being  remunerated  for  doing 
so."  (b) 

The  invention  of  the  rivetting  machine  was  due  to  a  Rivetting 
similar  circumstance,  and  the  motives  which  lead  to  it  are  '"^^^i"^^- 
thus  described  by  Mr.  Eairbairn : 

(6)  Evidence,  House  of  Lords,  on  Patent  Bills,  19th  May,  1851  [1357—1371]. 
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Evitknce  of  •'  I  do  not  think  the  patent  laws  operate  very  seriously  in  the  way  of 
W.  Fairbairn.  presenting  an  obstruction  to  the  introduction  of  improvements  as  regards 
the  publfc.  A  large  proportion  of  improvements  emanate  from  the 
attempts  of  individuals  to  relieve  themselves,  or  to  forward  their  own 
efforts  in  the  conduct  of  their  own  business.  I  can  give  your  Lordships  an 
example.  It  is  about  twelve  or  fourteen  years  ago  that,  in  my  own  works 
as  a  steam-engine  manufacturer,  we  had  a  turn  out  of  the  boiler-makers. 
I  do  not  think  we  should  have  had  the  rivetting  machine  had  it  not 
been  for  that  circumstance ;  those  men  were  out  for  three  months ;  that 
department  of  the  works  was  standing,  and  acted  as  a  powerful  stimulus 
to  relieve  myself  of  the  annoyance,  and  to  do  without  them  altogether; 
the  result  was,  that  in  the  course  of  a  very  short  period  the  machine  was 
perfected,  which  now  rivets  boilers,  bridges,  and  other  work;  in  the 
course  of  two  days  we  can  do  as  much  work  as  we  could  have  done  by 
hand  in  two  weeks;  we  can  put  in  twelve  rivets  by  compression  in  one 
minute,  with  two  men  and  a  boy,  whereas  it  takes  about  one  minute  to 
close  one  rivet,  with  three  men  and  a  boy,  by  the  hammer.  The  result 
is,  that  it  has  given  us  a  degree  of  despatch  and  facility  in  the  manufac- 
ture of  those  articles  greater  than  we  ever  had  before.  I  had  no  reference 
to  the  public  in  doing  this;  I  wished  to  relieve  myself  from  what  I  con- 
sidered an  act  of  great  injustice;  and  the  object  I  had  in  view  at  the  time 
was  to  be  independent  of  unions  and  combinations;  the  result  was,  that 
we  produced  a  machine,  the  use  of  which  has  now  become  almost  general 
throughout  the  country."  (c) 

Patent  rights  35.  If,  as  has  been  stated  above,  the  application  of  skill, 
now^as^for-^  Capital,  and  enterprise,  are  all  necessary  for  the  introduction 
meriy.  of  an  invention,  and  that  skill,  capital,  and  enterprise,  would 

not  be  applied  without  the  protection  of  a  patent  right  to 
the  invention,  such  rights  become  a  bounty  or  inducement 
for  the  application  of  those  necessary  adjuncts.  These  con- 
siderations would  suggest  a  conclusion  contrary  to  that  at 
Opinion  of  whlch  Mr.  Brunei  arrives  when  he  says  :  "I  wish  it  to  be 
LK.  Brunei,  understood  that  I  limit  my  observations  to  the  present 
state  of  things ;  I  do  not  wish  to  express  any  opinion  as  to 
what  might  have  been  formerly  the  effects  of  patents,  or 
whether  they  did  origuially  encourage  inventions  or  not." 
"  The  present  state  of  things  is  this,  that  in  all  branches, 
whether  in  manufactures  or  arts  of  any  sort,  we  are  in  such 
an  advanced  state,  and  every  process  in  every  production 
consists  of  such  a  combination  of  the  results  of  the  im- 
provements which  have  been  effected  withia  the  last  twenty 
or  tliirty  years,  that  a  good  invention  now  is  rarely  a  new 
idea,  that  is,  suddenly  propounded  or  occurs  by  inspiration, 
but  it  is  simply  some  sensible  improvement  upon  what  was 
last  done.  In  999  cases  out  of  1000,  it  is  some  small  modi- 
fication which  may  produce  very  important  results,  but  still 
only  a  modification  of  something  which  is  the  result  of  a 
great  number  of  previous  inventions  and  improvements."  {d) 

l9S?Mai'^i«n   n?.!f  °^,^oi*^''  °°  ^^^'°^  ^''^^''  ('^  Evidence,  House  of  Lords,  on  Patent  Bills, 

19th  Majr,  18j1  Lll48-llo2].  22nd  May,  1851  [1775]. 
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It  might  be  asked,  at  what  period  in  the  progress  of  the  arts 
and  manufactures  is  this  dividing  line  to  be  drawn  ?  when 
could  they  be  considered  to  have  arrived  at  the  precise 
point  at  which  patents  ceased  to  be  an  encouragement  to 
inventions  ?  Are  not  the  natural  instincts  of  mankind  the  Sameimtincte 
same  now  as  formerly  ?  and  if  the  prospect  of  reward  and  ^^  '^^'^^^^  ^' 
encouragement  to  the  labourer  in  the  field  of  invention  were 
ever  necessary  or  advisable,  when  did  they  cease  to  be  so  ? 
Indeed,  the  evidence  of  Mr.  Hill  and  Mr.  Newton,  and  of 
many  others,  affords  strong  grounds  for  the  conclusion  that 
such  encouragement  and  protection  is  more  necessary  now 
than  formerly,  if  the  position  of  the  inventor  with  the  capi- 
talist is  to  be  one  of  independence  and  not  of  slavery. 

Continuous  simplification  is  the  very  essence  of  modern  simplification 
invention,  and  may  possess  the  highest  merit ;  the  omission  iuventiou. 
of  a  wheel  in  a  piece  of  machinery,  or  rather  the  making 
two  elements  do  the  work  of  three,  may  constitute  a  new 
machine  of  the  greatest  value,  and  yet  to  the  mind  of  Mr. 
Brunei,  when  done,  it  may  be  only  a  small  modification. 
The  fact  is,  the  greatest  results  follow  from  small  modifica- 
tions ;  when  done  it  is  a  matter  of  wonder  that  it  was  not 
done  before ;  the  egg  of  Columbus  is  a  very  old  but  true 
illustration  of  inventions. 

Mr.  Brunei  and  other  highly-favoured  individuals  are  Difficuitips 
such  capitalists  in  talent,  that  a  difiiculty  has  only  to  pre-  and  provided 
sent  itself  to  be  overcome ;  but  there  are  others  less  favoured  for. 
in  position,  who  sometimes  foresee  the  difiiculty,  and  pro- 
vide the  remedy  in  anticipation  of  the  difficulty  occurring. 
No  one  will  deny  to  such  their  just  reward ;  they  are  fre- 
quently in  advance  of  their  day  and  generation,  and  conse- 
quently live  and  die  neglected  or  unknown ;  more  favour- 
able times,  or  a  new  state  of  wants  and  circumstances  arise, 
and  the  merit  and  reward  are  obtained  by  a  more  fortunate 
individual.     If  the  patent  system  has  been,  or  may  be,  pro- 
ductive of  some  good,  it  lies  on  those  who  acknowledge  the 
justice  of  the  object,  to  point  out  a  better. 

36.  No  one,  as  has  been  already  stated,  has  ventured  to  Eeward  to  in- 
suggest  that  the  inventor  ought  not  to  receive  some  reward  nSli  mi- 
and  remuneration.     Of  the  objectors  to  the  patent  system,  ters. 
some  are  of  opinion  that  it  so  fails  in  that  object,  and  pro- 
duces evils  so  much  more  than  commensurate  with  the  ad- 
vantages, that  on  the  whole  it  is  productive  of  more  harm 
than  good  ;  others  think  that  the  operative  would  be  better 
rewarded  by  trusting  to  the  liberality  of  his  master  than  by 
any  patent  system.     This  latter  opinion  is  supported  by  the 
testimony  of  one  witness  of  practical  experience,  while  others 
of  equal,  if  not  greater,  experience  place  no  confidence  in 

G 
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such  liberality.     Mr.  Brunei,  who  is  of  opinion  **  that  the 
greater  number  of  inventions  have  really  originated  with 
operatives,'*  thinks  also,  that  a  good  master  would  have  the 
invention  of  the  operative  freely  shown  him,  and  that  he 
would  reward  the  inventor  by  a  pound  or  two  according  to 
what  was  really  earned,  and  that  this  would  be  better  than  the 
dreams  of  himdreds  of  pounds  which  are  never  realised,  {e)  If 
the  relationship  of  operative  and  employer  were  universally 
what  could  be  desired,  the  position  of  the  ingenious  man 
under  a  good  and  liberal  master  would  probably  be  better 
than  under  the  present  patent  system,  or  even  any  system 
that  can  be  devised.     But  assuming  such  a  happy  combina- 
Secret  would  ^jqji,  the  master  and  man  would,  in  many  cases,  be  induced 
^^ '        to  keep  the  secret,  and  thus  all  the  mischiefs  of  secret 
manufacture   so   much  mitigated,   if   not   altogether  pre- 
vented, by  the  patent  system,  would  be  revived.     It  may 
be  extremely  difficult  under  any  patent  system  to  ensure 
proper  and  adequate  reward  to  the  inventor  in  all  cases ; 
and  if  the  interests  of  the  inventor  were  the  real  and  only 
consideration,  this  difficulty  would  be  a  serious  objection  to 
the  system.     But  the  case  of  the  public  is  wholly  different ; 
progress  in  the  practical  arts  by  the  introduction  of  new 
inventions  is  of  national  importance,  and  whatever  may  be 
the  effect  on  inventors,  the  patent  system  must  tend  to 
stimulate  invention,  and  to  obtain  a  disclosure  of  secrets 
which  might  otherwise  be  lost. 
firtfrora^''"     The  idea  of  Mr.  Brunei  might  probably  be  realised  in 
skill  and  ma-  somo  cascs  of    suggcstious   exhibiting  improved   skill   or 
nipu  ation.     manipulation  such  as  would  commend  themselves  at  once 
to  the  master,  but  that  such  a  system  would  be  applicable 
to  inventions,  the  practicability  and  merits  of  which  can 
only  be  established  by  the  expenditure  of  time  and  trouble, 
is  not  consistent  with  the  history  of  their  progress  in  ordi- 
JkiFrnofthe    ^^^^  cases.  ^  A  variety  of  facilities  and  peculiarities  of  ma- 
subject  of  a    nipulation  in  the  use  of  tools  and  of  materials,  and  of  de- 
patent,         grees  of  aptitude  in  processes  and  operations  such  as  are 
termed  skill  or  handicraft,  and  which  constitute  the  differ- 
ence between  the  superior  and  the  inferior  operative,  may 
be  adopted  or  resorted  to  by  persons  engaged  in  the  same 
manufacture,  but  these  cannot  be  the   subject  of  letters 
patent.     Such  skiU  or  improved  manipulation  is  extremely 
valuable,  but  it  is  in  general  incapable  of  being  defined  or 
transferred  to  others,  and  can  rarely  become  the  subject  of 
property. 

A  new  use  of  existing  implements  and  apparatus,  or  of 


(«)  Evidence,  House  of  Lords,  on  Patent  Bills,  22ud  May,  1851  [1780]  and  [1803], 
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lYiaterials,  falls  within  the  same  class;  such  use,  a  now  or  r)mibie  use 
double  (as  it  is  sometimes  termed)  use,  cannot  j;er  se  be  the  J^.^.t  ol^a^"  " 
subject-matter  of  letters  patent ;  and  although  many  cases  patent, 
may  occur  in  which  an  invention  may  be  described  by  such 
terms,  other  conditions  and  circumstances  must  concur  to 
constitute  the  new  manufacture  which  may  be  the  subject- 
m.atter  of  letters  patent.  (/) 

It  must  also  be  borne  in  mind,  that  as  regards  many 
useful  inventions,  the  inventor  is  so  much  in  advance  of 
his  employer,  if  not  of  the  age,  and  the  temptation  to  the 
capitalist  to  smother  the  improvement,  or  to  the  manufac- 
turer to  work  it  in  secret,  may  be  so  great,  that  such  a 
system  could  never  attain  the  public  objects,  however  bene- 
ficial it  might  be  to  the  private  interests  of  the  inventor. 

37.  The  case  of  Mr.  Mercer  was  relied  upon  by  Earl  Kvi'ience  of 
Granville  {g)  in  illustration  of  the  opinion  that  an  inventor 
would  be  better  in  the  hands  of  a  liberal  master  than  as  a 
patentee  in  the  hands  of  the  public.  The  following  portion 
of  the  evidence  of  Mr.  Mercer  will  show  his  own  opinion  on 
the  subject : 

"  I  found  that  by  the  use  of  oxide  of  manganese  I  could  make  a 
colour,  but  I  was  ignorant  of  the  nature  and  forms  of  patents,  and  had 
not  the  command  of  money;  I  understood  the  cost  was  very  great;  I  was 
a  servant  at  that  thne  to  the  firm  of  Ford  Brothers  and  Company.  I 
laid  this  colour  before  them,  and  thought  I  should  have  taken  out  a  patent 
for  it;  I  had  written  out  a  sort  of  specification  in  my  plain  way.  Mr. 
Ford,  however,  said  he  did  not  like  the  colour,  and  I  was  discouraged; 
but  in  a  short  time  I  improved  it,  and  it  was  a  thing  which  made  a  great 
deal  of  money ;  I  did  not  take  out  a  patent  for  it,  but  it  so  happened  that 
we  kept  it  in  our  hands  for  a  number  of  years,  and  it  was  profitable.  I  Consequence 
discovered  a  few  years  afterwards  the  use  of  chrome;  this  was  just  the  patents, 
same.  I  made  a  specification  in  my  own  way;  but  knowing  very  little 
how  to  apply  for  a  patent,  that  fell  to  the  ground  also.  In  the  case  of 
those  two  first  inventions,  I  did  not  try  at  all  to  take  out  a  patent,  because 
of  the  difficulty  and  the  cost,  or  else  I  should  have  done  so ;  I  did  not 
know  how  to  set  about  the  thing  properly,  and  had  not  money.  I  did 
not  receive  any  remuneration  for  that  first  invention  till  I  became  a  part- 
ner; the  thing  doing  so  well,  Mr.  Ford  gave  me  an  interest  in  the 
concern.  Many  printers  at  once  resorted  to  the  use  of  this  colour,  which 
they  were  able  to  do;  but  I  put  a  new  and  superior  face  to  it  from  time 
to  time,  and  so  we  were  able  to  keep  the  lead.  I  would  have  made  a 
great  deal  more  money  had  I  taken  out  a  patent  in  the  first  instance;  I 
never  thought  of  a  patent  till  I  made  the  discovery  of  the  colour,  and  I 
fancied  it  would  lead  to  great  things;  I  knew  the  moment  our  neigh- 
bours saw  it,  they  would  be  able  to  do  it  too. 

"  In  manufacturing  neighbourhoods,  such  as  ours,  within  a  few  miles  of  ^^^""f^''" 
each  other,  if  one  is  before  the  rest  in  anything,  they  are  all  watching  ^^  discover 
him.     I  will  mention  a  case.    We  had  a  colour  called  grey,  the  invention  secrets. 

(/)   See  this  subject  considered  in  my  work  (y)  See  1]8  Hansard,  14. 

"  On  the  Subject-Matter  of  Letters  Patent  for  In- 
ventions." 
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J.  Mercer.  of  wlncli  was  a  very  peculiar  thing,  and  a  very  good  thing  for  us  while  it 
was  a  secret;  but  one  of  our  own  servants  was  induced  to  steal  it,  and 
Ave  had  to  put  him  in  prison  for  it.  We  had  to  guard  the  place  in  which 
we  kept  our  things,  lest  parties  should  get  at  the  secret;  we  printed  a 
great  quantity  till  the  secret  was  stolen  by  one  of  our  servants.  It  was 
analysed,  and  the  secret  was  discovered;  parties  soon  ascertained  of  what 
it  consisted.  I  had  no  patent  for  that  invention.  I  do  not  think  it  is  fair, 
when  you  have  discovered  a  good  thing,  at  great  labour  and  considerable 
expense,  to  be  beset  by  others  to  get  it,  any  or  every  way,  at  no  expense 
to  themselves,  reducing  its  value  to  you,  and  joining  at  what  value 
is  left. 
Encourage.  "  If  the  law  for  securing  patents  were  made  simple  and  cheap,  I  think 

nicnt  to  ope-  it  would  tend  to  encourage  persons  hke  myself,  who  have  the  power  of 
Tn^aruf'"  producing  inventions.  The  greatest  number  of  inventions  are  made  by 
simpL'patent  plain,  and  often  poor  people,  but  they  have  no  encouragement  to  invent 
law,  under  the  present  patent  laws.    I  should  not  like,  if  I  had  to  give  advice 

on  the  subject,  to  make  the  patent  laws  extraordinarily  cheap,  though  I 
would  make  them  much  cheaper  than  they  are,  and  more  adapted  to  the 
circumstances  of  the  poor  man.  Supposing  a  man  made  an  invention, 
and  had  a  straightforward  way  of  telling  what  he  had  done,  and  securing 
it  by  date,  and  progress  number,  he  should  be  allowed  to  do  so  upon  the 
payment  of  something,  suppose  it  were  10/.,  and  should  have  the  privi- 
lege of  proving  his  patent  for  twelve  months  for  that  sum,  six  months  of 
this  twelve  being  given  him  to  enlarge  or  complete  his  specification  ;  at 
the  end  of  twelve  months,  if  he  found  his  patent  to  answer,  it  should  be 
secured  to  him  (there  are  plenty  of  people  who  will  find  him  a  little 
money  if  it  answers,  and  if  it  does  not  answer,  all  he  will  have  lost  will  be 
his  lOZ.)  for  another  four  years,  say  upon  the  payment  of  40/.,  making  five 
years;  and  then,  at  the  end  of  five  years,  he  might  pay  50/.  more,  and 
have  a  second  five  years :  and  a  third  five  years,  upon  the  payment  of  a 
further  sum  of  50/.,  making  three  five  years,  by  paying  three  50/.  If  it 
was  a  failing  patent,  he  would  know  in  one  year,  and  would  lose  10/.; 
and  as  expenses  must  be  paid,  successful  patents  ought  to  pay  them ;  so 
that  the  poor  man  might  have  the  chance  of  getting  security  without 
much  loss.  In  my  case,  I  could  not  have  the  chance  of  security  without 
laying  out  300/.  or  400/.  That  prevented  my  taking  out  patents  for 
many  of  my  greatest  inventions.  If  that  could  be  done,  it  would  very 
much  encourage  and  assist  the  artisan  and  labouring  man. 
^^^]^^^^  ^"^"  "  ^  ^°  ^°^  doubt  it  often  happens  that  poor  men  lose  much  time  and 
tkilures.''^  money  in  trying  to  make  inventions,  but  I  do  not  think  they  often  re- 
ceive injury  from  it.  In  cases  where  it  fails,  it  makes  them  generally 
cleverer  men;  it  makes  them  think  and  read;  and  by  practising  their 
reasoning  powers  they  are  improving  themselves  even  though  they  do 
not  make  great  discoveries.  No  doubt  many  seek  to  invent  things 
which  are  already  known,  and  many  patents  are  taken  out  which  are 
foolish  and  unmeaning,  and  by  making  patents  over  cheap  there  would 
be  an  increased  number  of  such  cases;  but  still  there  should  be  some 
way  of  giving  a  plain  man,  who  has  to  begin  life  from  nothing,  and  has 
all  the  world  before  him  and  nobody  to  help  him,  encouragement  to  go 
on  with  his  invention.  The  man  of  the  character  described  as  being 
likely  to  invent,  would  be  likely  to  get  higher  wages  as  a  workman  if 
Superior  ^^^  master  were  to  find  that  he  was  constantly  suggesting  improvements 
knowledge  of  ^^  ^^^^  mode  of  carrying  on  the  business;  but  in  the  practical  and  scientific 
operatives.      part  of  the  business  the  servant  is  often  superior  to  his  master;  .aid  fic-' 
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quently  the  master  could  not  afford  to  take  out  a  patent,  so  that  for  many  J.  Mercer. 

valuable  discoveries  neither  servant  or  master  get  the  value  of  profit  by 

the  invention.     The  effect  of  entirely  abolishing  the  system  of  patents 

■would  discourage  invention  very  greatly,  in  my  opinion.     I  have  been 

obliged  to  carry  on  my  inventions  in  the  night.  There  were  no  less  than 

eight  or  ten  titles  for  patents  which  covered  mine  ;  one  was  on  exactly 

the  last  day,  the  24th  of  October.     If  anybody  had  obtained  a  hint  of 

what  I  was  doing,  he  might  have  obtained  all  the  advantage,  and  thrown 

me  out  entirely.     Depositing  a  brief  specification  at  once,  and  allowing 

six  months  for  the  complete  specification,  would  obviate  that  evil."  (A) 

The  following  evidence  of  Mr.  Woodcroft  is  intimately  ^""^^^^^  ^^ 
connected  with  the  questions  under  consideration  :  croft. 

"  The  symptoms  are,  that  when  you  become  affected  by  It,  and  your  Mania  for  in- 
mlnd  is  bent  upon  the  subject,  you  cannot  apply  it  to  anything  else;  you  ^^"  ^°"* 
cannot  even  attend  to  your  own  regular  business.  I  was  called  on  the 
other  day  for  an  improvement  upon  the  screw  propeller.  I  have  had 
two  patents  for  that  instrument  already.  One  Is  almost  universally 
adopted,  I  believe,  and  the  other  has  not  been  in  use.  I  was  called  on, 
and  asked,  '  Can  you  make  the  screw  propeller  act  in  such  a  manner  as 
described?'  I  said,  'I  cannot  tell  you  without  thinking  about  it.  If 
you  will  give  me  a  couple  of  days  I  will  return  you  an  answer.'  This 
was  after  I  had  made  a  resolution  to  have  nothing  more  to  do  with 
patents.  I  commenced  again,  however,  and  It  took  me  three  weeks,  with- 
out paying  attention  to  anything  else,  to  perfect  the  proposition  which  I 
had  set  myself  I  consider  it  a  disease  which  Is  always  injurious  to  the 
patient  but  very  often  beneficial  to  the  public. 

"  I  think  there  should  be  a  recompense  to  inventors;  there  is  no  need  to  stimulus  not 
stimulate  an  inventive  mind.   In  some  cases  the  patent  may  be  a  stimulus,  always  neces- 
but  not  always.     In  the  great  majority  of  cases  I  think  it  is.     I  think  the  ^*^^* 
patent  laws  tend  to  produce  that  result.     In  the  present  acjvanced  state 
of  mechanical  knowledge  it  would  not  be  safe  to  rely  exclusively  upon 
the  general  activity  of  the  human  mind,   stimulated  by  the  ordinary 
motives  of  fame  and  profit,  without  the  artificial  stimulus  which  is  derived 
from  the  patent  laws.     I  think  those  who  invent  are  slow  to  carry  their 
inventions  into  execution.     I  know  a  great  many  persons  whom  I  might 
call  poor   inventors,  to  whom   that  would  apply.      I  mean  men  who 
cannot  help  inventing.     I  know  the  simplicity  of  their  minds  generally, 
and  usually  they  have  very  little  worldly  feeling.     Some  practical  man 
would  then  come  in,  and  run  away  with  the  whole  benefit  to  be  derived 
from  an  invention;  he  would  put  it  into  practice  with  great  rapidity, 
and  reap  all  the  advantage  which  the  other  ought  to  have  gained,  (i) 

"  I  think  the  public  are  greater  gainers  by  patents  than  the  patentees;  Tiie  public 
I  took  out  a  patent  for  a  power-loom  early  in  life,  and  for  printing  upon  gaine"  bj 
yarns;  the  latter  patent  got  into  very  general  circulation,  and  was  a  very  ^ 
useful  art,  and  before  it  became  valuable  I  sold  It.     I  think  it  realised 
about  800Z.  to  me;  the  public  were  not  injured  by  that;  in  fact,  it  revived 
a  particular  branch  of  trade,  namely,  ginghams.     I  took  out  another 
patent  for  weaving  for  part  of  a  loom,  that  part  of  the  steam  loom  which  ' 

is  substituted  for  the  human  feet,  and  which  governs  the  elevation  and 
depression  of  the  warp.  This  patent  was  immediately  pirated,  and  I 
commenced  legal  proceedings,  which  cost  about  3000Z.  in  its  defence. 

(h)  Evidence,  House  of  Lords,  on  Patent  Bills,  (t)  Evidence,  House  of  Lords,  on  Patent  Bills, 

26th  May,  1851  [2071—2080].  20th  May,  1851  [1625—1633]. 
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That  has  now  become  universal  almost,  and  I  think  there  have  been 
300,000  of  them  made.  I  am  still  a  loser  from  it,  but  the  public  have 
been  greatly  benefited  by  it.  I  wish  to  point  out  to  the  Committee,  that 
wlien  I  made  this  improvement,  it  was  merely  an  improvement  upon  a 
known  mode.  A  tappet  is  an  instrument  which  governs  the  elevation 
and  depression  of  the  warp-threads  to  form  the  figure  in  the  cloth,  and 
it  would  have  been  no  hardship  to  the  parties  if  I  had  used  this  instru- 
ment myself  for  the  fourteen  years;  I  took  nothing  from  them  ;  they  had 
the  full  exercise  of  all  that  the  public  had  a  right  to,  before.  The  Crown 
says,  if  you  will  give  this  to  the  public  at  the  end  of  fourteen  years,  you 
sliall  have  a  monopoly  of  it  in  the  mean  time.  My  neighbours  ought  not 
to  complain;  for  after  fourteen  years  they  obtain  what  they  had  not 
before.  Then  I  had  another  patent  for  producing  indigo  blue  in  an  arti- 
ficial atmosphere,  and  I  can  assure  your  Lordships  that  it  is  not  a  bed  of 
roses  that  an  inventor  rests  upon.  £  think  that  invention  took  me  three 
years  to  bring  it  into  work,  and  cost  about  3000/.,  and  I  think  that  it 
has  realised  about  500/.,  and  that  it  is  some  six  years  old;  that  invention 
deprived  the  public  of  nothing,  but  added  something  to  the  general  stock 
of  knowledge.  I  have  derived  but  little,  though  the  public  have  been 
greatly  benefited."  (/:) 

38.  It  slioiild  be  borne  in  mind,  that  the  witnesses  ex- 
amined before  the  Select  Committee,  of  the  House  of  Lords 
on  the  Patent  Bills  of  1861,  were  in  general  prepared  to 
speak  of  the  defects  of  the  existing  system  and  in  support 
of  the  proposed  system,  the  subject  of  the  Bills  under  the 
consideration  of  the  Committee.  All  the  witnesses,  with 
two  or  three  exceptions,  were  in  favour  of  some  system  of 
patents  both  as  regards  the  interests  of  the  inventor  and  of 
the  public.  In  the  course  of  their  examination,  questions 
were  put  by  noble  Lords  directed  against  the  principles  and 
policy  of  patents  ;  many  of  the  witnesses,  wholly  unaware  of 
the  construction  which  a  simple  answer  when  read  in  con- 
nexion with  the  question  might  bear,  have  been  surprised  at 
hearing  of  their  being  quoted  as  opposed  to  all  patents,  and 
have  been  surprised  on  reading  their  evidence  in  print  at 
the  countenance  which  some  of  their  answers  appear  to  give 
to  such  views ;  but  a  perusal  of  the  whole  evidence  shows  a 
strong  feeling  on  the  part  of  most  disinterested  and  expe- 
rienced persons  in  favour  of  some  system  of  patents ;  they 
deprecate  in  the  strongest  terms  the  existing  system ;  they 
are  not  fuUy  satisfied  with  the  system  of  other  countries,  so 
far  as  they  are  acquainted  therewith ;  they  approve  of  the 
leading  feature  of  the  reform  then  under  consideration. 

w.'cubitt.^''  ^^^  ^-  ^^^^**  ^^ys  •  "  If  parties  about  to  take  out  pa- 
tents could  be  protected  by  their  being  held  in  abeyance 
for  six  months,  and  they  were  then  able  to  perfect  the 
patent  without  fear  of  anything  they  might  divulge  in- 
juring their  own  invention,  I  think  great  good  might  result 

(A)  Evidence,  House  of  Lords,  ou  Patent  Bills,  20th  May,  1S51  [1723—4]. 


ITS  PRINCIPLES  AND  POLICY.  47 

from  that,  and  I  think  that  is  the  best  step  which  could  be  pro"v4*onaT 
taken :  but  nothing  ought  to  be  done  in  a  very  great  hurry,  protection  as 
or  all  at  once.    I  think,  if  persons  about  to  take  out  patents  Jrot'ecuon 
could  be  put  in  the  position  of  persons  now  exhibiting  in  inventions 
the  Great  Exhibition,  good  would  arise.     I  understand  the  ^^*'  ^^^^* 
case  to  be  just  this  :  if  the  Extension  of  Designs  Act,  which 
has  been  passed  during  the  present  session  in  respect  of  the 
articles  now  in  the  Exhibition,  work  as  I  hope  it  will  work, 
I  think  that  patents  generally  might  very  advantageously 
be  placed  under  the  same  system,  and  that  the  greatest 
good  would  thereby  arise  in  preventing  worthless  patents 
being  taken  out.     I  think  this  is  the  first  step  to  improve- 
ment.    I  find  that  everybody  complains  of  the  patent  laws, 
and  nobody  seems  able  to  point  out  the  remedy.     There  is 
no  one  act  which  can  perfectly  improve,  but  I  think  they 
might  be  gradually  improved  by  such  means  as  these."  (l) 

The  evidence  of  J.  M.  Rendel,  President  of  the  Institution  Evidence  of 
of  Civil  Engineers,  may  be  selected  as  presenting  the  opinion  "^'  ^^-^^^  ^' 
of  several  of  the  most  thinking  men  of  that  profession : 

"  The  twenty-five  years  that  I  have  been  in  practice  I  have  frequently  Inconve- 
felt  the  inconvenience  of  the  present  state  of  the  patent  law,  particularly  ^^^w^^^atQ^t 
with  rfeference  to  the  excessive  number  of  patents  taken  out  for  frivolous  system, 
and  unimportant  inventions,  which  I  think  are  much  more  embarrassing 
tlian  the  patents  that  apply  to  really  important  inventions.  I  have 
found  them  interfere  in  a  way  that  very  much  embarrasses  an  en- 
gineer in  carrying  out  large  works,  without  being  of  the  slightest  advan- 
tage to  the  inventors,  excepting  that  in  some  cases  a  man  who  takes  out 
a  patent  finds  a  capitalist  (however  frivolous  the  invention)  who  will 
buy  the  patent,  as  a  sort  of  patent-monger,  who  holds  it,  not  for  any 
useful  purpose,  but  as  a  means  of  making  claims  which  embarrass  persons 
who  are  not  prepared  to  dispute  questions  of  that  sort.  I  think  that  in 
that  way  many  patents  are  granted  which  are  but  of  little  benefit  to  the 
real  inventor,  serving  only  to  fill  the  coflfers  of  parties  who  only  keep 
them  to  inconvenience  those  who  might  have  occasion  to  use  tlie  parti- 
cular invention  in  some  adjunct  way  which  was  never  contemplated  by 
the  inventor.  The  possession  of  a  patent,  though  it  may  not  be  good  in 
itself,  is  still  frequently  used  as  a  means  of  forcing  manufacturers  and 
engineers  to  come  to  a  compromise  upon  the  subject.  For  instance, 
after  you  have  designed  something  that  is  really  useful  in  engineering 
works,  you  are  told  that  some  part  of  that  design  interferes  with  some 
patent  granted  for  an  entirely  dijBferent  purpose,  and  which  might  in 
itself  be  frivolous,  but  important  in  the  new  combination  ;  and  one  has 
such  a  horror  of  the  patent  laws,  that  one  evades  it  by  designing  some- 
thing else,  perhaps  as  good  in  itself,  but  giving  one  infinite  trouble, 
without  any  advantage  to  the  holder  of  the  patent.  I  have  frequently 
found  this  to  be  the  case. 

"I  think  one  of  the 'great  objections  to  the  present  system  is  the  Abuse  of  six 
abuse  made  of  the   privilege  of  six  months   for  specifying.     A   man  ™o°tlis  for 
imagines  that  he  has  contrived  something  that  is  new,  and,  while  his  ^^^^^  "*'^°^* 
own  mind  is  perhaps  in  a  state  of  chaos  on  the  subject,  he  runs  and  ob- 

(/)  Evidence,  House  of  Lords,  on  Patent  Bills,  20tli  May,  1851  [1527—15291. 
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J.  M.  Rendel.  tains  a  patent,  and  has  six  months  to  specify.  In  those  six  months  he 
makes  it  his  business  to  find  out  what  he  can  patent,  and  he  canvasses 
the  subject  liere  and  there  ;  he  gets  hold  of  ingenious  people,  and  he 
-works  himself  at  last  into  something  which  he  calls  his  patent,  but  about 
which  he  had  no  conception  at  the  outset.  Thus  a  man  has  time  allowed 
to  him,  not  to  mature,  as  was  the  intention,  tlie  thing  which  he  origi- 
nally thought  of,  but  really  and  truly  to  get  up  an  invention  for  a 
patent. 

Preliminary        "  I  would  require,  when  a  man  applies  for  a  patent,  that  he  should 

specification  jgposit  a  specification,  which  should  distinctly  indicate  what  he  was 
e  require  .  g^-j^g  j.^  patent,  and  he  should  be  held  to  that  specification.  I  do  not 
think  that  you  could  require  a  man  to  deposit  a  thing  entirely  and  com- 
pletely in  detail,  though  I  should  desire  this  if  it  could  be  done  ;  but  I 
think  that  he  should  specify  the  principle  of  the  invention  that  he  was 
going  to  patent  completely,  and  that: he  should  be  fixed  to  that  principle. 
There  is  great  difficulty  in  preventing  him  obtaining  that  patent,  sup- 
posing that  he  specified  for  a  frivolous  inyention  ;  but  as  I  believe  that 
it  would  inflict  great  hardship  upon  many  deserving  individuals  to  do 
away  with  patents  entirely,  and  that  the  public  are  not  prepared  for  such 
a  thing,  I  think  that  we  must  endeavour  to  find  out  the  best  remedy 
for  that  difficulty.  I  certainly  have  often  thought  that  It  would  be  a 
very  excellent  check  upon  the  avidity  which  ingenious  schemers  show 
for  patents,  if,  after  they  had  deposited  a  specification  defining  the 
principle  of  their  intended  patent,  the  subject  could  be  Investigated  by 
competent  people,  who  should  say  whether  or  not  there  was  sufficient 
originality  or  sufficient  value  In  the  project  to  justify  a  patent.  I  do 
not  see  any  other  remedy  for  what  is  really  a  very  great  evil. 

Board  of  "  I  should  say,  according  to  my  hasty  notions  of  the  thing,  that  If  you 

could  contrive  a  commission,  and  suppose  a  man  deposits  his  specifica- 
tion for  a  patent  before  he  had  it,  there  should  be  an  Investigation  by 
the  most  competent  tribunal  that  you  could  devise  for  such  a  purpose  ; 
suppose  It  was  on  the  subject  of  engineering,  then  I  would  take  such  a 
man  as  Mr.  Brunei,  with  any  other  high  in  the  profession,  and  known  to 
be  practical  men,  to  sit  as  a  jury  upon  the  particular  subject;  or  if  not, 
I  would  have  them  appointed  with  proper  authority  from  the  Crown,  to 
act  in  cases  of  patents  for  particular  subjects  as  judges,  and  I  would 
before  that  tribunal  summon  the  parties  Interested :  for  Instance,  the 
inventor,  to  describe  what  he  Intended  to  patent,  and  the  public  to 
object,  and  to  show  cause  why  the  patent  should  not  be  granted;  and  in 
that  way  I  think  you  would  get  rid  of  an  enormous  number  of  futile 
patents  that  are  now  taken  out ;  I  should  say,  constitute  a  Board.  The 
law-officers  of  the  Crown  are  so  loaded  with  more  Important  duties,  that 
I  doubt  very  much  If  they  would  be  able,  whatever  might  be  their  dis- 
position, to  give  the  necessary  attention  to  the  subject,  in  this  ingenious 
country  and  age,  to  transact  that  business  satisfactorily  to  the  public  and 
to  the  parties  seeking  the  patents.  In  this  country  the  difficulty  is  to 
get  men,  recognised  to  be  authorities,  to  give  sufficient  amount  of  attention 
to  questions  of  this  sort  to  justify  the  decision  of  the  law-officers  of  the 
Crown  ;  there  would  be  that  difficulty.  But  you  might,  perhaps,  adopt 
this  plan:  suppose  upon  engineering  subjects  two  or  three  of  the  prin- 
cipal engineers  were  examined,  and  that  the  proper  law-officer,  be  it  the 
Attorney-General,  or  the  Solicitor-General,  or  any  other  person,  should 
have  always  at  his  command  (of  course  having  reference  to  the  conve- 
nience of  the  parties  to  be  consulted)  the  power  of  referring  the  question 


examiners. 


ITS  PRINCIPLES  AND  POLICY.  49 

•of  engineering  to  those  persons  ;  or  on  matters  of  cliemistry,  to  Sucli  a  J.  M.  Rendel. 
man  as  Professor  Faraday,  or  Dr.  Lyon  Playfair ;  or  going  through  the 
different  departments  of  science,  to  get  advice  from  the  persons  recog- 
nised by  the  country  to  be  the  most  conversant  with  those  particular 
subjects  of  science,  I  think  there  would  not  be  so  much  difficulty.  My 
conviction  is,  that  if  you  come  to  analyse  the  patents,  you  could  so  divide 
the  labour  tliat  it  would  not  be  great ;  and  then  I  feel  also  that  in  that 
way  you  would  have  much  more  likeliliood  to  have  the  questions  dis- 
posed of  satisfactorily  to  the  parties  themselves.  I  doubt  very  much  if 
you  were  to  constitute  as  judges  persons  in  the  position  of  patentees 
themselves,  that  is,  persons  who  take  them  out  as  a  matter  of  business, 
whether  you  would  not  have  constant  complaints ;  whether  just  or  not, 
it  might  be  difficult  to  say.  I  think,  in  this  way,  you  would  escape 
many  of  the  difficulties  that  would  otherwise  arise  on  that  preliminary 
inquiry.  If  you  could  get  competent  professional  men  to  agree  to  con- 
stitute a  Board,  to  be  referred  to  upon  all  occasions  when  patents  upon 
subjects  with  which  they  were  particularly  conversant  were  sought  for 
to  act  as  jurors,  I  should  prefer  very  much  that  they  should  be  two  or 
three  persons  specifically  named ;  but  I  am  apprehensive  that  it  would 
be  difficult,  and  therefore  1  think  it  is  a  question  whether  there  should 
not  be  some  power  vested  with  the  Attorney-General,  or  the  Solicitor- 
General,  or  some  officer  of  the  Government,  and  make  it  optional,  to  a 
certain  extent,  who  should  be  called  in.  I  can  readily  imagine  that  in 
this  country  we  should  otherwise  have  a  very  considerable  amount  of 
heart-burnings;  a  man  might  say,  *Mr.  So-and-So  has  seen  my  in- 
vention before,  and  has  condemned  it;'  or  it  might  be  that  Mr.  So- 
and-So  had  seen  the  invention  before,  and  had  approved  of  it ;  and  this 
might  be  the  case  with  persons  however  high  in  their  profession.  I  do 
not  think  that  you  could  quite  go  to  tlie  extent  of  enabling  them  to 
decide  upon  the  value,  that  is,  in  express  terms;  but  such  a  competent 
tribunal,  I  imagine,  would  be  in  some  degree  influenced  by  the  probable 
value  of  an  invention.  There  are  hundreds  of  things  thought  of  so 
novel,  that  you  might  have  a  patent  on  account  of  the  novelty,  {m) 

"  I  think  that  patents  do  some  harm  to  poor  men  ;  and  poor  men,  Effect  and 
whilst  working  with  their  employer's  capital  and  tools,  are  constantly  Justice  of 
scheming.  That  is  an  evil ;  there  is  no  denying  it ;  and  if  I  could  see  ^^  ^°  *"'^' 
my  way  perfectly  clear  to  the  justice  of  doing  away  with  patents  alto- 
gether, I  should  feel  that  it  wovdd  be  a  great  benefit  to  a  very  consi- 
derable class  of  poor  men  who  fancy  themselves  ingenious  and  original, 
but  who  are  really  not  so.  I  know  there  are  some  men  who  really  are 
ingenious  and  original,  who  would  be  seriously  damaged  if  they  had  not 
the  power  of  carrying  to  a  profitable  market  the  result  of  their  inven- 
tions. I  think  that  whilst  we  do  as  much  to  check  the  one  as  we  can, 
we  ought  not  to  inflict  a  hardship  upon  the  other.  I  can  comprehend 
perfectly,  and  I  believe  it  does  happen  that  selfish  manufacturers,  having 
derived  the  full  advantage  of  their  workman's  originality  of  conception, 
have,  from  selfish  motives,  discharged  them.  I  know  it  is  no  very  uncom- 
mon thing  for  manufacturers  to  say,  '  This  is  a  talking,  ingenious 
fellow,  who  is  half  his  time  sclieming  ;  we  will  not  have  anything  to  do 
with  him;'  that  is  commonly  said  amongst  them.  But  there  are  other 
manufacturers  who,  on  the  contrary,  seek  oiat  such  men.  It  may  happen 
that  the  latter  class  would  seek  them  out  more  if  they  were  not  afraid  of 
their  taking  advantage  of  their  tools  and  machinery  to  make  inventions 

{jn)  Evidence,  House  of  Lords,  on  Patent  Bills,  6tli  June,  1^51  [2522—2531]. 
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J.  M.  Eendel.  which  they  would  keep  secret,  and  either  sell  the  patent  right  to  oblige 

them  to  pay  a  large  sum  for  its  use,  or  sell  it  to  their  neighbours.     1 

have  often  talked  over  the  matter  with  Mr.  Brunei,  and  I  quite  agree 

with  him  that  there  are  cases  of  that  sort;  but  I  know  that  there  are 

cases  of  a  contrary  kind,  and  therefore  I  think  the  justice  of  the  whole 

thing  demands  that  we  should  rather  consider  the  really  meritorious  m- 

Good  from      ventor  than  the  mere  schemer.     I  do  not  think  you  could  do  away  with 

patents  by      patents  altogether.     I  think  they  have  done  a  vast  deal  of  good,  as  well 

r^iorming  the  r^  ^^^^  ^^.  j=     rpj^^^  -g  ^^^  ^^^^i^  ^f  ^^  experience  upon  the  matter ;  and 

I  beheve  a  very  large  proportion  of  the  evil  has  originated  in  the  ab- 
surdity of  the  law.  I  think  we  might  derive  much  good  from  patents 
by  reforming  the  law ;  but  I  apprehend  that  evils  have  grown  up,  and 
have  continued  for  a  long  time,  and  that  it  will  take  some  years  to  reform 
it  in  such  a  way  as  will  be  really  just  to  all  parties  concerned,  the  public 
and  the  inventors."(M)  " 

Patent  Law  rj\^Q  Eaii  Granville,  notwithstanding  strong  convictions 
iieformBuis.  ^g^jj^g^  ^j^q  poUcy  of  patents,  adopted  the  statesmanlike 
course  of  reforming,  and  endeavouring  to  place  on  a  ra- 
tional footing,  a  system,  the  principle  of  which  had,  in  the 
opinion  of  the  noble  Earl,  the  almost  unanimous  opinion  of 
the  people  in  its  favour.  That  measure  was  lost  in  the 
Session  of  1851  by  want  of  time,  from  delay  occasioned  in 
the  House  of  Commons ;  but  in  the  subsequent  Session  two 
Bills  were  introduced,  the  one  by  Lord  Brougham  and  the 
other  by  Lord  Colchester,  as  the  organ  of  the  new  Govern- 
ment :  the  latter  of  which,  with  some  alteration,  materially 
impairing  the  efficiency  of  the  system  sought  to  be  esta- 
blished by  the  Select  Committee  of  the  House  of  Lords, 
became  the  law  of  the  land,  (o) 

39.  The  extracts  already  given  from  the  evidence  before 
the  Select  Committee  of  the  House  of  Lords  on  the  Bills  for 
the  reform  of  the  patent  system,  will  show  some  of  the 
views  entertained  on  the  principles  and  poKcy  of  a  patent 
system. 

The  following  opinions  of  persons  of  great  practical  expe- 
rience in  the  actual  working,  and  well  qualified  to  judge 
of  the  operation,  of  patents,  are  pecuKarly  deserving  of 
attention, 
p.  R.  Hodge.  Mr.  P.  U.  Hodge,  an  inventor,  practical  engineer,  and 
manufactm-er  of  machinery,  and  weU  acquainted  with  the 
American  system,  after  speaking  generally  of  the  necessity 
of  reform  in  the  system,  says  :  {p) 

inJentlonTby^      "  ^^^  "^^^'  valuable  inventions  are  made  by  the  persons  who  discover 

operatives.       them  in  the  exercise  of  their  own  employments;  patent  protection  is 

necessary  to  create  an  inventive  tendency  in  labourers;  you  must  give 

(n)  Evidence,  House  of  Lords,  on  Patent  Bills,  (p)  Evidence,  House  of  Lords,  on  Patent  Bills, 

6th  June,  1851  [2538—2540],  12  Ji  M  ly,  1851  [52:2-534], 

(o)  bee  my  work  on  "  The  New  Patent  Law" 
for  ihe  history  of  these  changes. 
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tliem  some  stimulus,  and  that  is  derived  from  the  monopoly  which  the  ^-  K-  Hodge, 
patent  creates;  the  workman  has  very  frequently  been  the  inventor,  but 
the  employer  is  the  only  one  benefited  by  it.  Sometimes  the  workman 
meets  with  a  liberal  employer.  I  can  cite  to  your  Lordships  an  Instance 
of  Messrs.  Sharpe,  of  Manchester,  who  gave  Mr.  Hill,  at  the  head  of 
their  loom  department,  2000/.  or  3000Z.  for  an  improvement  in  a  carpet- 
loom.  This  ^Ir.  Hill  found  a  liberal  employer,  and  he  was  liberally 
paid,  but  it  is  not  the  case  generally.  The  operatives  are  generally  the 
inventors ;  if  a  suggestion  is  made  in  a  manufacture,  it  is  generally  made 
by  an  operative.  Though  operatives  are  the  inventors  in  this  country, 
and  this  is  a  country  in  which  operatives  cannot  take  out  patents  in  con- 
sequence of  the  expense,  it  does  not  follow  that  the  patent  laws  are  not 
a  necessary  ingredient  in  the  production  of  invention.  I  think  tlie 
patent  law  is  a  necessary  ingredient  in  invention,  inasmuch  as  it  is  the 
monopoly  which  you  give  the  inventor  which  leads  him  to  make  his 
invention.  It  is  the  hope  of  making  something  from  his  thoughts  and 
his  labour.  I  do  not  think  they  would  be  inventors  to  the  same  extent 
but  for  the  patent  laws.  I  do  not  think  they  are  so  often  the  inventors 
in  this  country  as  they  are  in  the  United  States,  where  they  have  cheap 
protection.  In  this  country  operatives  are  not  acknowledged  to  be  so 
largely  inventors ;  it  is  my  opinion  that  they  are  generally  the  inventors 
of  improvements  which  occur  in  the  manufacture.  The  master  is  apprised 
of  it;  the  master,  seeing  the  benefit  of  it,  takes  out  a  patent,  and  I 
believe  the  decisions  in  the  Courts  of  England  are  such  as  to  deprive  the 
operative  of  having  any  advantage,  provided  it  is  proved  that  he  is  the 
servant  of  the  manufacturer.  1  was  once  an  operative  myself,  and  I  can  The  stimulus 
speak  from  my  own  experience ;  if  I  had  no  hope  of  protection,  and  no  ^"^  '"^P^  "^ 
hope  of  deriving  benefit  from  my  thoughts  and  my  labour,  all  I  should  gg^^y^ 
do  would  be  to  go  on  mechanically  with  my  occupation  as  I  had  been 
accustomed  to  do. 

"  I  think  that  if  that  man  knew  he  would  receive  no  protection  he 
would  not  make  any  suggestions.  I  fear  masters  generally  are  very 
uncharitable  to  their  workmen;  their  object  being  gained,  the  workmen 
receive  just  sufficient  to  enable  them  to  live  from  hand  to  mouth.  A  Inventions 
great  many  improvements  in  the  cotton  machinery  have  been  obtained  ^'^^  America, 
from  America.  I  attribute  that  in  some  degree  to  the  greater  facility 
which  exists  of  obtaining  patents  in  America. 

"  The  great  good  aimed  at  by  the  patent  laws  of  any  country  is  to  Object  of 
acquire  superiority  in  their  means  of  producing  and  manufacture  through  P'^tent  laws, 
the  encouragement  given  to  the  inventor.    I  look  upon  the  benefit  of  the 
patent  laws  to  be  their  tendency  to  stimulate  inventions,  and  I   think 
that  the  extension  of  patent  privileges  to  the  minutest  inventions  would 
not  interfere  with  future  inventions.      In  my  experience  I  have  found 
that  a  very  complicated  machine,  producing  wonderful  results,  13  gene- 
rally a  bad  patent  for  the  inventor.     It  has  cost  hi*^^  ^  great  deal  of 
time,  a  great  deal  of  thought,  and  a  grp?.t  deal  of  money.     There  are 
not   many   such   machines   wanted;  but   an   improvement   of  the   pin 
machine,  or  an  improvement  in  spinning,  though  minute,  will  produce 
great  effects  in  itself,  and  increase  our  means  of  production,  and  gene- 
rally benefit  the  manufacturer,  if  not  the  inventor,  and  the  consumer 
most  of  all.     I  think  that  under  the  present  system,  and  in  consequence  Indentions 
of  the  high  cost  of  patents,  we  have  not  half  as  many  inventions  as  we  ^j^j^  price^f 
should  have  if  we  had  cheap  patent  laws,  (g)  patents. 

(7)  Evidence,  House  of  Lords,  on  Patent  Bills,  12th  May,  1851  [549—554]  and  [560—564]. 
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Patent-office 
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C.  May. 


Small  propor- 
tion of  patents 
pay  the  cost. 


B.  Fothergill, 
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ettl-ct  of  cost, 
of  patents. 


K.  Prosser. 


Many  quali- 
fied to  become 
inventors. 

Patents  fur- 
nish a  record 
ol  invention. 


"  Their  system  in  the  Patent-office  in  America  is  a  very  good  one- 
They  have  indices  of  all  the  patents  of  every  country  throughout  the 
world  where  patents  are  granted ;  and  they  have  been  so  beautifully 
arranged,  that  if  it  is  an  improvement  in  looms  or  in  steam-engines,  they 
can  go  and  refer  to  such  improvements  at  once.  The  law  distinctly  says, 
we  will  give  no  monopoly  for  any  invention  which  has  been  heretofore 
known  in  this  or  any  other  country.  Parties  go,  therefore,  to  those 
indices,  and  refer  to  the  various  journals,  and  find  out  that  there  has 
been  an  invention  on  the  same  subject  in  Germany,  France,  England,  or 
elsewhere,  which  has  been  reported  in  a  foreign  publication,  or  an  inven- 
tion in  Manchester  in  England  which  has  been  published  in  an  English 
publication."  (r) 

On  the  distribution  of  the  benefit  from  patents,  and  the 
assistance  to  be  derived  fror^  the  capitalist,  Mr.  C.  May- 
says  : 

"  The  public  reap  most  of  the  advantages  from  the  system  of  patents; 
I  think  there  is  only  a  very  small  proportion  of  the  number  of  patents 
which  ever  pay  their  cost;  some  few  pay  enormously;  as  a  general  rule, 
the  remuneration  is  in  proportion  to  tlie  merit  of  the  invention;  that  is 
liable,  of  course,  to  many  exceptions ;  the  payment  generally  finds  its  way 
into  the  pocket  of  the  inventor.  There  will  be  some  cases  in  which  in- 
ventors have  sold  their  patents  and  others  have  taken  them  up,  but  I 
think  that  in  these  cases  the  inventor  himself  would  never  have  worked 
the  patent;  therefore  he  is  benefited  by  the  capitaHst  taking  it  up."  (s) 

The  operation  of  patents,  and  the  loss  to  the  public  and 
the  inventor  from  their  excessive  cost,  is  thus  described  by- 
Mr.  B.  Eothergill : 

"  I  am  a  patentee  of  several  inventions,  and  should  have  had  many 
more  patents  if  I  had  been  able  to  afford  it.  I  have  had  to  work  my 
way  up  in  life  from  a  poor  boy,  and  have  not  had  the  money  for  taking 
out  patents — they  were  so  expensive.  I  look  upon  the  patent  system  as 
a  means  of  stimulating  invention.  I  think  it  desirable  to  stimulate  in- 
vention among  operatives,  because  the  hope  of  reward  sweetens  the 
labour,  and  I  know  many  instances  in  \^hicli  operatives  would  have 
taken  out  patents  had  they  been  cheaper.  I  think  it  desirable  to  make 
patents  cheap,  as  encouraging  invention  among  operatives,  because  I  think 
the  manufacturers  would  be  benefited  thereby.  Inventions  have  gene- 
rally proceeded  from  practical  men  and  operatives."  (t) 

The  effect  of  the  abolition  of  patents,  and  their  operation 
in  encouraging  invention,  is  spoken  of  by  Mr.  H.  Prossei*  as 
foUoT^s : 

"  We  have  many  men  who  are  qualified  to  become  real  inventors.  I 
know  fifty  people  who  would  make  valuable  inventions  if  they  thought 
they  should  secure  any  advantage  from  them.  There  are  not  many  cases 
in  which  an  inventor  would  keep  an  invention  to  himself  if  he  could  sell 
it.^  The  absence  of  patent  laws  would  present  a  great  impediment  to  his 
being  able  to  sell  it;  and  there  are  other  disadvantages;  we  should  know 


(r)  Evidence,  House  of  Lords,  on  Patent  Bills, 
-12th  Jlay,  1851  [580]. 

(.5)  Idid.  17th  June,  1851  [2751—2753]. 


(0  Ibid.  20th  May,    1851    [1431,  US6- 
1492]. 
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nothing  of  the  literature  of  inventions,  and  we  know  quite  little  enough  R.  Prosser. 

on  that  subject  already.     A  record  of  failures  is  as  important  as  a  record 

of  success,  (u) 

"  I  think  a  patent  should  be  granted  without  regard  to  where  the  in-  Laiv  in  Eng- 

vention  has  been  used  if  it  has  not  been  used  in  England;  that  I  think  ^'"^^^  ^^}^  ""' 
,  ..„,  ,  •111  V       ported  niven- 

was  the  very  origin  or  the  patent  laws  to  introduce  trade  and  manuiac-  ^j^ng  ^.n  ex- 

tures  into  the  country;  that  is  not  the  law  in  other  countries;  our  excep-  ccptiou. 
tional  law  is  a  good  law — it  was  that  which  brought  us  all  our  trades.  A 
manufacturer  would  not  use  a  foreign  invention  without  a  patent,  be- 
cause other  manufacturers  would  begin  to  compete  with  him  when  he 
had  been  at  all  the  expense  and  trouble  of  proving  that  it  would  succeed; 
he  would  then  have  his  workmen  enticed  away  from  him ;  the  first  manu- 
facturer would  do  it  at  a  serious  expense,  which  the  second  manufacturer 
would  avoid.  There  is  not  much  inducement  for  a  manufacturer  to  take 
up  any  invention  which  may  be  made  the  subject  of  competition  after  he 
has  been  at  the  trouble  of  proving  whether  it  is  worth  it.  It  might  suc- 
ceed in  a  foreiern  country  and  not  here.  I  do  not  think  that  in  the  Foreign  in- 
p°      .  -^         .  .         ...  ,  ,  .  re   •      .  ventions  re- 

present State  or  active  competition  in  this  country,  there  is  a  sumcient  q^jj-g  protec- 

inducement  to  a  person  to  obtain  any  new  and  ingenious  idea  which  he  tion  for  their 
can  receive  from  abroad,  and  apply  it  in  this  country  without  his  having  introduction. 
a  temporary  monopoly  in  it,  and  for  the  reason  that  it  is  always  done  at 
a  great  expense  by  the  person  who  does  it  first,  and  others  can  get  it  at 
perhaps  one-fifth  of  the  expense."  (ar) 

40.  The  law  described  by  Mr.  Prosser  as  an  exceptional  J^^^^\f^' 
and  a  good  law,  and  as  that  which  brought  us  all  our  trades,  illustrates 
is  of  no  modern  origin,  but  part  of  the  old  common  law  of  J^^tj^f grst^^ 
the  realm.     It  affords  an  illustration  of  the  deference  paid  occupant. 
to  the  first  possessor  or  occupant,  for  in  such  cases  the 
doctrine  of  property  in  original  ideas  is  wholly  inapplicable. 
By  the  law  of  this  country,  the  individual  capable  of  ac- 
quiring property  in  an  invention  need  not  be  an  inventor 
in  the  sense  of  having  produced  the  invention  by  his  own 
wit,  ingenuity,  and  labour ;  it  is  sufficient  if  he  has  found 
it,  or  received  it  from  a  foreign  country  and  introduced  it 
here,  (y)     The  policy  of  our  laws  has  always  been  to  afford 
encouragement  for  the  establishing  of  a  new  trade  within 
the  realm.     In  the  case  of  monopolies  (z)  it  is  said :  "  When  Policy  of  law 

,       ,  .  ,  1   •     1       J  11'  -v.  to  encourage 

any  man  by  his  own  charge  and  industry,  or  by  his  own  wit  trade. 
and  invention,  doth  bring  any  new  trade  into  the  realm,  or 
any  engine  tending  to  the  furtherance  of  a  trade  that  never 
was  used  before,  and  that  for  the  good  of  the  realm,  that  in 
such  cases  the  king  may  grant  to  him  a.  monopoly  patent  for 
some  reasonable  time,  until  the  subjects  may  have  the  same, 
in  consideration  of  the  good  that  he  doth  bring  by  his  in- 
vention to  the  Commonwealth,  otherwise  not." 


(m)  Evidence,  House  of  Lords,  on  Patent  Bills,  Pat.  Cases,  35;  and  notes  to  the  early  cases  in  my 

30th  May,  1851  [2343—2346].  Patent  Cases, 

(r)  Ibid.  [2358—2377].  (z)  Darcy  v.  Allin,  1  Pat.  Cases,  1. 
(y)  See  the  case  of  Edgebury  i;.  Stephens,  1 
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New  inven-        ^^^j  jj^  another  early  case  (a)  it  was  said :  "  If  a  man  hath 

in'^thc^reafm^  brought  in  a  new  invention  and  a  new  trade  within  the 
kingdom,  in  peril  of  his  life  and  consumption  of  his  estate 
and  stock,  &c.,  or  if  a  man  hath  made  a  new  discovery  of 
anything,  in  such  cases  the  king,  of  his  grace  and  favour,     ^ 
in  recompence  of  his  costs  and  travail,  may  grant  by  charter  I 
unto  him  that  he  only  shall  use  such  a  trade  or  trafique  for  |  •' 
a  certain  time,  because  at  first  the  people  of  the  kingdom 
are  ignorant  and  have  not  the  knowledge  or  skill  to  use  it ;  i 
but  when  the  patent  is  expired,  the  king  cannot  make  a 
new  grant  thereof.     Eor  when  the  trade  is  become  common,} 
and  others  have  been  bound  apprentices  in  the  same  trade, 
there  is  no  reason  that  sucli  should  be  forbidden  to  use  it 
And  in  another  case,  decided  in  the  reign  of  Edward  III.. 
it  is  said  that  arts  and  sciences  which  are  for  the  public 
good  are  greatly  favoured  by  law,  and  the  king,  as  chie 
guardian  of  the  common  weal,  has  power  and  authority  bi| 
his  prerogative  to  grant  many  privileges  for  the  sake  of  th 
public,  although  at  first  sight  they  may  appear  to  be  agains 
*  common  right,  (b) 

By  an  Ordinance  of  the  Commonwealth,  (c)  it  was  pro 
vided  that  the  grantee  and  his  assigns,  *'  after  seven  years  Cj 
the  term  hereby  granted,  do  and  shall  take  apprentices,  an 
teach  them  the  knowledge  and  mystery  of  the  said  ne 
invention." 

Instruction  of     The  iustructiou  of  others  in  the  new  trade,  art,  or  myster; 

maTn  object.    ^^  now  provided  for  by  the  condition  for  the  specificatio 
introduced  in  the  reign  of  Queen  Anne,  whereby  the  grant' 
is  required  particularly  to  describe  and  ascertain  the  natu 
of  his  invention,  and  in  what  manner  the  same  is  to  be  pel    ".■«« 
formed,  by  an  instrument  in  writing  under  his  hand  ail  mfn^ 
seal.     Thus  the  knowledge  of  the  invention,  as  full  a:l  tae 
ample  as  is  possessed  by  the  inventor,  is  preserved  and  pj  Com 
petuated  for  the  benefit  of  the  public,  (d) 

The  general  grounds  upon  which  the  policy  of  what  1 
been  called  the  exceptional  law  of  this  country  rests,  v 
appear  from  the  evidence  already  quoted.     Most  forei 


countries  respect  the  rights  of  the  true  and  first  inventor  o 
such  an  extent  as  to  grant  him  a  patent,  and  looking  uj  c 
the  patent  as  a  reward  to  the  inventor,  it  would  seem  reasji- 
able,  as  has  been  suggested  on  several  occasions,  to  prese 
the  rights  of  the  origuial  inventor,  and  to  give  the  paten 


>^ 


(a)  The  Clothworkers  of  Ipswich,  Godbolt,  252,      Ordinances  during  the  Commonwealth  "— Bki 
, ;.  o     ir       T,    ,  Invention,  1  Pat.  Cases,  35.  I 

(6)  See  Year-Book,  part  iv.  40  Edw.  Ill.fol.  17,  id)  See  "  Origin  of  Specification,"  &c.,  ai  ij 

18,  cued  in  Hindniarch  on  Patents,  p.  4.  objects,  in  note,  p.  8,  of  my  Patent  Cases,  a  a  i 

(c)  bee   la   Scobell,  «'  Collection  of  Acts  and      my  work    "  On  the   Subject- Matter  of  L 

Patent  for  Inventions,"  p.  C5, 3rd  edition. 
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this  country  to  him  only  or  his  assigns.  But  looking  upon 
the  patent  as  the  means  of  ohtaining  the  knowledge  for  the 
public,  the  policy  of  the  law  is  in  favour  of  the  English 
system — ^namely,  of  giving  the  reward  to  the  introducer  of 
the  new  manufacture. 

41.  The  recognition  by  the  Constitution  of  the  United  J^an^^age  of 
States  of  the  rights  of  an  author  or  inventor  has  been  ofTnited^"" 
already  referred  to.  {e)     The  language  of  the  Constitution  ^^^tes. 
is  as  follows :  (/)  "  The  Congress  shall  have  power  to  pro- 
mote the  progress  of  science  and  useful  arts  by  securing,  for 
limited  times,  to  authors  and  inventors,  the  exclusive  right 
to  their  respective  writings  and  discoveries.     And  to  make 
all  laws  which  shall  be  necessary  and  proper  for  carrying 
into  execution  the  foregoing  power." 

As  the  recognition  of  this  natural  and  inherent  right  of  Consequences 
an  inventor  must  necessarily  be  limited  to  the  one  original  trineVf  nttu- 
inventor,  it  follows  that  two  different  persons  cannot  fulfil  rai  rights. 
that  character  in  respect  of  the  same  invention,  unless  they 
happen  to  be  contemporaneous  or  joint  inventors;  conse- 
quently, if  such  right  has  once  attached  it  cannot  attach 
again.  In  accordance  with  this  necessary  consequence  of^ctofCon- 
this  doctrine,  it  is  declared  by  Act  of  Congress,  {g)  "  That  any  ^^^^^" 
person  or  persons  having  discovered  or  invented  any  new  and 
useful  art,  machine,  manufacture,  or  composition  of  matter, 
or  any  new  and  useful  improvements  on  any  art,  machine, 
manufacture,  or  composition  of  matter  not  known  or  used 
by  others  before  his  or  their  discovery  or  invention  thereof, 
and  not  at  the  time  of  his  application  for  a  patent  in  public 
use,  or  on  sale,  with  his  consent  or  allowance  as  the  inven- 
tor or  discoverer  thereof,  and  shall  desire  to  obtain  an  exclu- 
sive property  therein,  may  make  application  in  writing  to 
the  Commissioner  of  Patents,  expressing  such  desire,  and  the 
Commissioner,  on  due  proceedings  had,  may  grant  a  patent 
therefor."  And  "the  applicant  shall  also  make  oath  or 
affidavit  that  he  doth  verily  believe  that  he  is  the  original 
and  first  inventor  or  discoverer  of  the  art,  machine,  compo- 
sition, or  improvement,  for  which  he  solicits  a  patent ;  and 
that  he  does  not  know  or  believe  that  the  same  was  ever 
before  known  or  used."  The  effect,  however,  of  the  pre- 
ceding is  qualified  by  the  following  proviso  :  {h)  "  Provided, 
however,  that  whenever  it  shall  satisfactorily  appear  that  the 
patentee,  at  the  time  of  making  his  application  for  the 
patent,  believed  himself  to  be  the  first  inventor  or  discoverer 
of  the  thing  patented,  the  same  shall  not  be  void  on  account 

(e)  Ante,  10.  the  Progress  of  tlie  useful  Arts,  and  to  repeal  all 

(/)  Constit.  Art.  I.  s.  viii.    See  Gordon's  "  Di-  Acts  and  parts  of  Acts  heretofore  made  for  that 

•gest  of  the  Laws  of  the  United  States."  purpose." 

(jf)  C.  357,  3.  6,  entitled  "  An  Act  to  promote  (h)  S.  15, 
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of  the  invention,  or  discovery,  or  any  part  thereof  having 
been  before  known  or  used  in  any  foreign  country,  it  not 
appearing  that  the  same  or  any  substantial  part  thereof  had 
before  been  patented  or  described  in  any  printed  publica- 
tion." This  last  provision,  which  was  not  contained  in  the 
preceding  Acts  of  Congress,  has  to  some  extent  relieved  in- 
ventors from  the  consequences  resulting  from  the  recogni- 
tion of  the  absolute  and  natural  inherent  right  of  an  in- 
ventor. The  law  does  not,  however,  recognise  an  introducer 
of  an  invention,  not  in  previous  use  within  the  States,  as 
thereby  acquiring  any  property  therein,  a  principle  which, 
as  has  been  already  seen,  is  a  leading  feature  of  British  Pa- 
tent Law. 
Law  of  France  In  rcspcct  of  the  requirement  of  absolute  and  original 
astonoyeity.  j^Qyeity  in  an  iuvcntion,  the  subject  of  letters  patent,  the 
law  of  Erance  and  the  United  States  resemble  each  other. 
M.  Louis  Wolowski  (i)  says  : 
M.  L.  "  On  the  question  of  novelty,  the  French  legislation  Is  different  from 

Wolovs^ski.  ^|^^|.  of  Great  Britain  in  this  respect:  in  Great  Britain  anything  that  has 
been  written  or  published,  or  used  in  any  foreign  country,  has  no  pre- 
vious existence  whatever  in  the  eye  of  the  law;  in  France,  on  the  con- 
trary, we  require  that  the  novelty  should  be  complete,  and  not  relatively 
to  the  country  itself,  so  that  if  the  process  has  been  either  used  or 
described  in  a  book  in  any  other  country  the  patent  becomes  void;  this 
docs  not  apply  to  so  vague  a  description  in  a  book  as  would  not  be  suffi- 
The  prior  de-  cient  for  the  working  of  the  process;  any  description  sufficiently  definite 
scriptiori  must  f^  enable  a  workman  to  make  use  of  the  process  would  be  fatal  to  tlie 
to  instruct  patent.  This  rule  has  been  less  severe  since  1844  than  it  was  before; 
workmen.  before  that  time  the  courts  of  law,  which  are  in  general  hostile  to  the 
rights  of  inventors,  took  advantaoje  of  any  vague  description,  or  even 
similarity  of  description,  in  any  foreign  work  to  void  a  patent.  Before 
1844,  we  had  patents  which  we  called  '  brevets  d'i/nportalion.^  These 
patents  were  given  for  inventions  which  were  already  patented  in  foreign 
countries,  and  those  were  granted  to  any  person  who  chose  to  demand 
them.  Since  1844,  no  one  can  obtain  a  patent  in  France  for  an  inven- 
tion previously  patented  in  another  country,  except  he  be  the  original 
patentee  or  his  assignee;  the  original  patentee  of  another  country  may 
obtain  his  patent  at  any  time  before  the  expiration  of  the  patent  in  his 
country ;  but  that  patent  in  France  will  only  last  as  long  as  the  patent 
in  his  own  country  continues.  The  right  of  patenting  an  invention 
Vv'hich„is  already  patented  by  an  inventor  in  a  foreign  country,  does  not 
extend  to  that- inventor  whose  invention  has  been  described  and  pub- 
lished in  a  foreign  country," 

LawofPrus-  j^  similar  principle  prevails  in  Prussia,  but  is  exercised 
with  less  liberality  towards  the  inventor.  Mr.  W.  Weddinge 
says :  (k) 

W.  Weddinge.  "We  have  the  principle  in  our  country  to  give  as  much  liberty  as 
possible  to  every  branch  of  industry,  and  considering  every  sort  of  patent 

(i)  Evidence,  House  of  Lords,  on  Patent  Bills,  (k)  Evidence,  House  of  Lords,  on  Patent  Bills, 

2nd  June,  1851  [2499— 2500].  27th  May,  1851  [2146— 2147]. 
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as  a  hindrance  to  their  free  development,  we  arc  not  very  liberal  in  W.  Weddinge. 
granting  thera.  We  merely  grant  a  patent  for  a  discovery  of  a  com- 
pletely novel  invention,  or  real  improvement  in  existing  inventions.  If 
the  members  of  the  Patent  Commission  acquire  the  opinion  that  the 
subject  presented  to  their  judgment  does  not  bear  the  distinct  character 
of  an  invention  or  real  improvement  of  an  existing  invention,  the  patent 

is  refused.     Use  and  publication  abroad  would  have  the  same  effect  as  -n-    i  e 

-,       ■,  ■,.       .       .   i-p,        .         _    .  „  ,  .  .  .       Disclosure  of 

use  and  publication  in  Jrrussia.     It  is  not  one  oi  our  objects  m  granting  the  secret  not 

patents  to  reward  the  inventors  for  discovering  his  secret  to  the  public,  t'^e  object  ia 
I  think  we  should  be  a  little  more  liberal;  it  is  very  difficult  to  judge  re-  ^''■"^^^'^• 
specting  novelty.    I  think  an  inventor  loves  his  invention  just  as  a  lather 
his  child;  he  always  thinks  it  is  the  best  which  exists;  therefore  I  think 
we  should  be  a  little  more  liberal  in  granting  patents;  we  intend  so  to  do 
in  fact.  (/) 

"I  think  that  patents  contribute  to  the  diffusion  of  other  discoveries; 
sometimes  the  invention  of  an  inventor  is  completely  lost  in  consequence 
of  our  judgment;  the  application  of  a  wheel  more  or  a  wheel  less,  which 
we  regard  at  present  as  not  altering  tlie  invention,  does  not  alter  perhaps 
the  principle  of  the  invention,  but  contributes  to  the  improvement  of 
the  invention,  has  therefore  a  great  influence,  directs  the  attention  of  the 
public  upon  the  improvement,  encourages  the  inventor,  and  can,  per- 
haps, contribute  to  the  general  profit  of  the  country.  I  should  think 
that  granting  patent  rights  witli  greater  facility  would  increase  the 
number  of  inventions;  I  would  not  say  that  we  should  go  as  far  as  you 
go  in  England,  and  promote  patents  for  every  invention  without  an  ex- 
amination." (m) 

42.  The  modifications  referred  to  in  the  preceding  article  Relaxation  of 

C?  tnP  nilp  3,8  to 

have  considerably  relaxed  the  rule  requiring  absolute  novelty  absolute 
and  originality  in  the  subject  of  a  patent,  and  approximate  noveitj. 
to  the  principle  of  the  English  system,  which  regards  the 
absence  of  knowledge,  or  means  of  knowledge  in  this  coun- 
try, as  the  requisite  condition.  As  the  patent  system  be- 
comes better  understood  in  the  several  countries,  the  objec- 
tion to  the  practical  application  of  such  a  rule  become  more 
apparent,  and  the  tendency  of  all  countries  is  to  approximate 
to  the  English  system. 

The  opinion  expressed  above,  as  to  every  species  of  patent  Obstruction 
being  an  hindrance  to  industry,  differs  in  some  respects  from,  ^  i^^*^"^*®* 
although  closely  allied  to,  the  objection  of  patents  being 
monopolies,  (n)     If  sufficient  inducement  could  be  afforded, 
on  any  other  system  to  the  inventor,  either  to  invent  0¥^  to     ""^ 
disclose  his  secret  or  invention,  it  might  be  a  good  substitute 
for  the  patent  system.     But  the  experience  of  all  persons 
whose  attention  has  been  seriously  directed  to  the  subject  is 
in  favour  of  a  system  analogous  to  that  of  patents,  by  which 
the  reward  is  generally  proportioned  to  the  utility  of  the 
invention  to  the  public,  and  the  patent  expires  after  a  period 

(I)  Evidence,  House  of  Lords,  on  Patent  Bills,  (m)  Ibid.  [2225—2226]. 

27th  May,  1851  [2183—2184].  («)  Sue  ante,  p.  21. 
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Compulsory 
sale  of 
licenses. 


Prior  know- 
ledfje,  use,  and 
publication. 


Prior  use  by 
the  inventor 
a  uedicatiou. 


Discovery  of 
an  unknown 
property  in  a 
known  article. 


not  longer  than  generally  necessary  for  the  establishment  of 
the  im^ntion  with  the  pubKc. 

In  some  extreme  cases,  and  in  a  certain  theoretical  sense, 
the  patent  may  be  an  obstruction  to  industry;  but  such 
instances  are  of  rare  occurrence,  and  they  result  more  from 
obvious  defects  in  the  system  than  as  inherent  to  the  system 
itself.  The  case  of  a  capitalist  holding  patents  and  refusing 
licenses  on  reasonable  terms  is  not  of  common  occmTence, 
and  it  would  be  highly  expedient  in  such  cases  to  apply 
powers  analogous  to  those  of  compulsory  purchase,  as  already 
suggested,  (o) 

43.  The  nature  and  extent  ^f  prior  knowledge,  use,  and 
publication,  which  will  vitiate  a  patent,  admits  of  a  variety 
of  degrees,  and  is  a  subject  which  has  given  rise  to  great 
difficulties  in  the  administration  of  the  law  in  all  countries. 
If  an  invention  be  in  use  by  others  at  the  date  of  the 
patent,  the  grant  will  be  invalid ;  if  the  inventor  has  made 
commercial  profit  of  his  invention  before  the  date  of  the 
patent,  or  used  or  published  it,  otherwise  than  experi- 
mentally, or  to  an  extent  more  than  necessary  for  ascer- 
taining its  practicabihty,  the  patent  is  invalid,  because  a 
person  is  not  permitted  to  work  his  invention  in  secret, 
deriving  profit  from  such  working,  so  long  as  he  can  do  so 
in  safety,  that  is,  without  the  secret  being  discovered,  and 
then  when  he  may  fear  the  secret  is  about  to  eke  out  obtain 
a  patent  for  the  invention.  Such  a  use  is  a  dedication  by 
the  inventor  of  the  invention  to  the  public ;  and  what  has 
once  been  dedicated  to  the  public  cannot  be  resumed  from 
the  public,  so  as  to  divest  them  of  any  rights  which  they 
may  have  acquired. 

Eurthermore,  such  a  practice  would  be  contrary  to  public 
policy,  inasmuch  as  the  public  would  run  the  risk  of  losing 
the  secret  altogether  by  the  death  of  the  inventor,  and  if 
allowed,  the  inventor  might  have  the  exclusive  advantage  of 
his  invention  for  a  longer  term  than  fourteen  years,  namely, 
the  term  of  his  secret  use,  and  the  term  of  the  patent  when 
granted,  (p)  The  sale  then  of  the  product  of  an  invention 
by  the  inventor,  or  its  use  by  the  public  with  his  knowledge 
and  assent,  before  the  date  of  the  patent,  wiU  invalidate 
such  grant  whenever  made. 

Another  class  of  cases,  however,  exists,  in  which  an  article 
having  some  unknown  property,  the  discovery  of  which  fits 
it  for  some  special  application,  may  have  been  before  the 
public  for  other  purposes  before  the  date  of  the  patent  as  an 
article  having  some  known  properties  or  uses,  but  the  method 


io)  See  evidence  of  M.  D.  Hill,  Q.C.,  ante,  p.  28.     (p)  See  1  Pat.  Ca.  125  and  194,  and  notes. 
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of  producing  wliich,  or  the  manufacture  of  which,  is  not      ^^  ^^^ 
known.     Substances,  such  as  malleable  cast-iron,  or  welding  stances  knowa 
cast-steel,  or  vulcanised  rubber,  known  only  by  their  pro-  only  by  their 
perties  or  qualities,  give  no  miormation  as  to  the  nature  oi 
their  manufacture,  nor  in  many  cases  can  chemical  analysis 
afford  any  clue  to  the  secret.     The  existence  of  such  an 
article,  or  its  use  by  the  public,  neither  does  nor  can  afford 
any  knowledge  of  the  process,  or  manufacture,  or  trade, 
which  might  be  founded  thereon ;  the  effect  of  such  use  on 
the  patent  of  an  inventor  who  may  discover  by  independent 
research  the  quality  of  the  substance,  and  its  application  to 
a  useful  purpose,  or  the  manufacture  of  the  substance,  de- 
serves more  consideration  than  it  has  hitherto   generally 
received. 

In  a  recent  case  {q)  it  was  alleged  that  certain  goods  of 
rubber  so  treated  by  sulphur  and  heat  as  to  have  undergone 
the  change,  which  it  was  the  object  of  Hancock's  invention 
to  produce,  had  been  imported  into  England,  and  sold  or 
exposed  for  sale,  before  the  date  of  Hancock's  patent.  The 
introduction  of  such  goods  was  denied  on  behalf  of  the 
patentee,  but  it  was  further  contended  that  inasmuch  as  the 
importation  or  use  of  such  goods  would  convey  no  informa- 
tion whatever  as  to  the  manner  of  manufacture,  their  pub- 
lication could  not  affect  the  validity  of  the  patent.     Upon  piroction  of 

Mr    Justice 

this    point   Mr.    Justice   Williams    directed   the  jury   as  wimams. 
follows :    "  The  use   need  not  be  by  the  public,  it  must 
be  a  use  in  public,  contradistinguished  from  secret  use. 
If  you  should  be  of  opinion  the  material  was  so  before  the 
public,  in  public  use  before  the  date  of  the  patent,  then 
the  question  would   be   this — it  is  said  on  behalf  of  the  Though  arti- 
plaintiff,  first  of  all  denying  that  there  is  any  evidence  of  f^y",!^"^^'^!^^. 
the  material  having  been  at  all  in  public  use  before  the  date  remain  to  be 
of  the  patent,  that  even  if  it  were  so,  that  although  the  ^  ^^'^*^^^^®'^- 
material  was  before  the  public,  yet  the  invention  was  not, 
that  the  invention  required  to  be  discovered.     On  the  other 
hand,  on  the  part  of  the  defendant,  what  is  said  is  this,  that 
the  material  being  in  public  use,  the  ready  means  of  the  in- 
vention were  also  necessarily  before  the  public,  because  it  is 
said  that  the   article  presented  in  itself    such  means  of 
knowledge  to  the  public  as  to  e>^nbie  every  one  of  ordinary 
competence  to  reproduce  the  article.      And  if  you  should 
come  to  the  conclusion  upon  the  facts  that  the  material  was 
in  use  before  the  date  of  the  patent,  then  the  question  re- 
solves itself  into  this,  what  is  your  opinion  as  to  whether 
the  pubKcation  of  the  material  was  substantially  a  publica- 

(g)  Hancock  v.  Sommeryell  and  Burr,  Trin.  Vac.  1851. 
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Publication  of  tion  of  tlie  invention  ?     If  you  should  find  that  the  material 
Ihc'lSiica-    was  in  public  use,  but  that  notwithstanding  it  were  so  the 
tioii  of  the  in-  invention  remained  still  a  matter  to  be  discovered,  why  then, 
veution.         .^  ^^  opinion,  the  plaintiff's  case  would  not  be  affected  by 
the  circimistance  of  the  material  being  in  public  use.     But 
if,  on  the  other  hand,  you  should  think  not  only  that  the 
material  was  in  public  use — and  I  would  here  say  that  I  do 
not  think  it  necessary  the  use  should  be  an  actual  sale  ;  it 
would  be  sufficient,  for  instance,  if  it  were  in  use,  handed 
about  the  country  for  the  purpose  of  attracting  customers — 
if  you  should  think,  also,  that  the  material  being  so  in  use 
it  was  so  palpable  how  you  could  make  it  that  substantially 
the  disclosure  of  the  material  was  a  disclosure  of  the  means 
of  making  it,  and  if  you  do  not  think  that,  then  I  think 
the  plaintiff's  case  is  unaffected  by  the  circumstance  of  the 
material  being  before  the  public  in  the  way  I  have  just  been 
describing."  (?")     The  jmy  found  a  verdict  for  the  plaintiff, 
and  the  direction  of  the  learned  Judge  was  not  questioned 
by  the  defendants  by  being  made  the  subject  of  motion  or 
review  in  the  court  above. 
sirN.c.Tin-     The  dh'ectiou  of  Lord  Chief  Justice  Tindal,  in  Muntz's 
*" '   ■  ■        case,  involves  the  same  principle  of  law.     It  was  objected 
that  the  compound  of  copper   and  zinc   constituting  the 
plate  and  having  the  property  of  rolling  hot  was  in  prior 
public  use  and  the  subject  of  a  prior  patent,  and  aU  that 
Muntz  had  discovered  was  the  property  of  such  a  plate  to 
oxidise  sufficiently,  and  by  reason  thereof  its  applicability  to 
sheathing.     In  overruling  this  objection.  Sir  N.  C.  Tindal, 
C.J.,  said :  "  I  cannot  think,  as  at  present  advised,  that  if 
it  were  shown  (as  possibly  might  be)  that  sheets  had  been 
made  of  metal  before,  in  the  same  proportions  which  he  has 
pointed  out,  that  if  this  hidden  vii^tue  or  quality  had  not 
been  discovered  or  ascertained,  and  consequently  the  applica- 
V  r  and  ^^^^  ^^Gvcr  uiadc,  tlic  patent  would  fail  on  that  groimd.     I 
app?ic'aUoi™f  look  upou  it  that  tliere  is  as  much  merit  in  discovering  the 
properties  the  hidden  and  concealed  virtue  of  a  compound  allov  of  metals 

subject  01  ail  iii-t  •  -,  '^  -,.  ■,.■, 

puient.  as  tnere  would  be  m  discovermg  an  unknown  quality  which 

a  natm-al  earth  or  stone  possessed.  We  know  by  the  cases 
that  have  been  determined,  that  where  such  unknown  quali- 
ties from  the  result  of  experiment  have  been  applied  to  the 
useful  purposes  of  life,  tliat  such  application  has  been  con- 
sidered as  the  ground,  and  a  proper  ground,  of  a  patent."  {s) 
In  a  recent  American  case  {t)  the  patentee  had  discovered 

(r)  See  note  on  this   subject  to   Carpenter  v.  (t)  Le  Roy  r.  Tatham,  14  Howard,  156.    The 

Smith,  1  Pat.  Ca.  543,  note  k.  case  of  Muntz  v.  Foster  was  not  referred  to  by  the 

(s)  In  Muntz  v.  Foster,  in  the  C.  P.  Hil.  Vac.  learned  judge;  no  report  of  the  case  being  then 

1814.    2  Pat.  Cases.     See  a«<e,  p.  .35.  published. 
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that  lead,  when  recently  set  and  solid,  but  still  under  heat  J^jgjf^^fgon, 
and  extreme  pressure,  in  a  close  vessel  would  reunite  after  a 
separation  of  its  parts,  as  though  it  had  not  been  divided ; 
and  he  applied  this  property,  by  known  apparatus,  to  form 
pipes  under  pressure.  It  was  objected  that  this  was  not  the 
subject-matter  of  letters  patent ;  but  the  Honourable  Judge 
Nelson,  in  the  course  of  an  elaborate  judgment,  in  which 
most  of  the  English  cases  are  cited,  said :  "  If  he  has  dis- 
covered a  law  of  nature,  or  property  of  matter,  and  applied 
it,  he  is  entitled  to  the  patent." 

44.  The  direction  of  the  learned  judge,  Mr.  Justice  Meaning  of^ 
Vaughan  Williams,  in  the  above  case,  that  the  invention  ^^^'^""^^•" 
might  remain  to  be  discovered  although  the  article  was  in 
use,  by  or  before,  the  public  recognises  an  important  distinc- 
tion which  has  hitherto  been  but  little  attended  to,  and  in 
many  cases  altogether  disregarded,  in  the  application  and 
meaning  of  the  word  "  use"  in  grants  of  letters  patent  and 
questions  of  infringements. 

A  learned  American  author  (u)  says  :  "In  the  case  of  a 
patented  paint  can  the  lessee  who  occupies  a  house  painted 
with  the  patented  article  be  said  to  use  it  ?  or  can  the  hirer 
or  purchaser  of  a  chaise  varnished  with  patented  varnish 
be  said  to  use  the  varnish  ?  In  either  case  we  shall  readily 
answer  in  the  negative."  Nor  can  the  purchaser  of  a  patent 
medicine  be  said,  by  taking  that  medicine,  to  use  the  inven- 
tion, the  subject  of  the  patent,  in  the  sense  of  a  prohibited 
or  unlicensed  use.  The  statute  allows  a  grant  of  letters 
patent  for  the  sole  working  or  making  of  any  manner  of 
new  manufacture ;  the  letters  patent  grant  to  the  patentee 
or  his  assigns  to  make,  use,  exercise,  and  vend,  and  prohibit 
other  persons,  without  his  license,  to  make,  use,  or  put  in 
practice,  the  invention,  or  any  part  of  the  same ;  (.r)  the 
several  words  being  specially  applicable  according  as  the 
novelty  consists  in  the  article  or  mode  of  producing  it.  It 
has  been  decided  (y)  that  an  exposing  to  sale  is  not  an  in- 
fringement of  the  patent,  so  that  in  one  sense  there  may  be 
a  using  and  exercising  not  prohibited,   but  there  can  be  .  .-_ 

no  making  of  the  invention  not  prohibited,  (z) 

45.  It  has  often  happened  that  a  result  has  been  produced  ^^^"^^^  ^<="- 
accidentally  in  the  course  of  a  series  of  experiments,  but  tained.^ 
the  means  by  which  it  was  produced,  or  the  capability  of 
reproducing  it,  have  eluded  for  a  long  time  the  most  indus- 
trious efforts. 

(u)  Willard  Phillips,  in  his  "  Law  of  Patents  for  (?/)  See  Minter  v.  Williams,  1  Pat.  Ca.  135. 

Inventions,"  p.  363.  (z)  See  Jones  v.  Pearce,  1  Pat.  Ca.  125. 

(^)  See  Law  and  Practice,  Pr.  Forms,  xiii.  and 
notes. 
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Metallic  rub-  The  history  of  the  metallic  rubber  in  America  presents  a 
curious  illustration  of  this.  Persons  had  been  engaged  for 
many  years  in  endeavouring  to  treat  rubber  so  as  to  render 
it  less  subject  to  the  atmospheric  influence  of  heat  and  cold, 
and  had  been  operating  with  materials  and  agents,  some  of 
which,  as  the  discovery  of  Mr.  Hancock  has  shown,  were  essen- 
tial to  producing  the  heat  and  cold  resisting  qualities,  and 
others  which  were  unessential  and  produced  no  effect  on  that 
result.  It  was  stated,  in  the  course  of  legal  proceedings  in 
America,  that  apiece  of  rubber,  having  some  of  the  properties 
of  what  is  now  known  as  Hancock's  changed  or  vulcanised 
rubber,  was  shown  as  early  as'1839  to  Professor  Silliman,  of 
the  United  States,  who  certified  as  follows :  "  Yale  College, 
October  14th,  1839 — Having  seen  experiments  made,  and 
also  performed  them  myself,  with  the  india-rubber  prepared 
by  Mr.  Charles  Goodyear,  I  can  state  that  it  does  not  melt, 
but  rather  chars  by  heat,  and  that  it  does  not  stiffen  by  cold, 
but  retains  its  flexibility  in  the  cold  even  when  laid  between 
cakes  of  ice. — B.  Silliman."  The  same  eminent  man  stated 
in  evidence  in  the  legal  proceedings  referred  to,  that  Mr. 
Goodyear  did  not  at  the  time  of  this  experiment  disclose  to 
him  the  process  by  which  the  specimen  had  been  prepared; 
that  he  was  not  acquainted  with  the  properties  and  qualities 
the  india-rubber  preparation,  commonly  known  as  metallic 
or  vulcanised  rubber,  otherwise  than  as  the  whole  community 
know  them,  and  he  did  not  know  of  any  means  of  ascertain- 
ing by  what  process  the  india-rubber  preparation  which  he 
experimented  with  is  or  was  made;  that  the  ingredients 
might  be  discovered  by  analysis,  but  analysis  would  not  show 
anything  more  than  the  ingredients  composing  the  prepara- 
tion, {a) 

The  concurrent  testimony  of  this  veteran  philosopher,  and 
of  the  most  eminent  chemists  of  this  country,  {h)  that  the 
substance  would  give  no  indication  of  the  process  by  which 
it  was  produced,  and  that  from  their  previous  experience  of 
low  degrees  of  heat  on  rubber,  they  would  have  been  rather 
.  ,  deterred  than  otherwise  from  trying  higher  degree  of  arti- 

ficial heat,  shows  the  accuracy  of  the  judgment  of  Professor 
Silliman.  The  process  by  which  this  effect  could  be  pro- 
duced was  the  subject  of  letters  patent  in  the  United  States, 
bearing  date  16th  June,  1844,  nearly  five  years  after  the 
date  of  the  certificate  of  Professor  Silliman.  There  are 
some  grounds  for  supposing  that  from  time  to  time  prior  to 
the  date  of  the  above  patent,  the  operators  on  rubber,  which 

(o)  See  evidence,  February  11,  1852,  in  Good-  (i)  See  evidence  of  Professor  Brande,  Profes- 

year  v.  Day,  in  the  Circuit  Court  of  the  United      sor  Graham,  C.  Aiken,  and  J.  T.  Cooper  in  Han- 
States,  District,  New  Jersey.  cock  v.  Somervell  and  Burr,  Trin.  Vac.  1851. 


ITS  PRINCIPLES  AND  POLICY.  C3 

had  by  this  time  become  an  extensive  business  in  the  United 
States,  were  from  time  to  time  possessed  of  specimens  pre- 
senting similar  properties,  but  the  ability  to  produce  them 
at  pleasure,  or  the  knowledge  of  the  process,  must  have 
been  unknown  till  about  the  date  of  the  patent,  inasmuch 
as  the  existence  of  this  specimen  in  1839,  and  of  other 
similar  specimens  anterior  to  the  date  of  Goodyear' s  patent, 
had  no  effect  in  impeaching  the  validity  of  that  patent,  as 
the  first  publication  in  the  United  States  of  an  available 
process  for  producing  that  result,  and  the  owners  of  the 
patent  were  successful  in  the  suit  above  referred  to,  in  the 
District  Circuit  Court  of  the  United  States,  (c) 

An  article  in  the  hands,  or  before  the  eyes,  of  the  public,  JJ" ^'l^^'of^an 
but  from  which  they  have  not  derived  nor  can  reasonably  article  and  in 
be  expected  to  derive  any  information,  may  be  compared  to  ^^° J  '^^"'■ 
a  book  in  an  unknown  language,  or  deposited  in  a  library 
unfrequented  by  the  public,  or  to  the  mere  speculations  of 
an  ingenious  man,  which,  in  the  language  of  Lord  Abinger, 
C.B.,  (d)  may  be  fruitful  of  a  great  variety  of  inventions  if 
they  are  brought  into  actual  use,  but  ought  not  to  stand  in 
the  way  of  other  men  equally  ingenious,  who  may  afterwards 
make  the  same  iQvention  and  apply  them. 

46.  The  misapprehension  or  misapplication  of  other  terms  Distinction 
also  produces  some  confusion  of  opinion  on  these  subjects.  covery"nd' 
Eor  instance,  the  terms  discovery  and  invention  are  fre-  inyention. 
quently  used  indifferently,  whereas  in  their  more  strict  and 
etymological  meaning,  as  well  as  in  their  general  use  for  the 
purposes  of  life,  there  is  a  substantial  difference.  A  person 
is  said  to  discover  a  law  of  nature  or  general  physics — gra- 
vitation, heat,  chemistry,  electricity,  &c. ;  a  property  of 
matter ;  the  elasticity  of  steam ;  the  relations  of  pressure 
and  density ;  the  longitude  at  sea ;  or  rotation  of  the  earth, 
&c. ;  these  were  facts  existing  from  the  commencement  of 
the  present  creation,  awaiting  only  the  mind  of  the  philo- 
sopher of  adequate  powers  and  perseverance  to  discover  and 
announce  the  fact ;  no  one  could  be  said  to  have  invented 
those ;  the  term  discovery  would  be  proper,  and  the  term 
invention  improper,  as  applied  to  any  of  those  subjects. 

But  a  person  is  said  to  invent  a  machine  or  apparatus  ^resh  combi- 
vhereby  those  laws  and  properties  may  be  ascertained,  and  created.^'^*^ 
nade  appreciable  by  the  senses  or  available  to  the  use  of 
man;  as  the  pendulum,   the  barometer,  the  sextant,   the 

(c)  Various  questions  were  raised,  some  of  which  of  November,  1843,  for  vulcanising  or  changing 

are  still  pending  in  the  Supreme  Court  of  the  rubber  by  heat  and  sulphur  ;  but  these  questions 

United  States,  on  thevalidity  of  a  re-issued  patent,  do  not,  I  believe,  affect  the  illustration  for  which 

the  original  patent  being  subsequent  to  the  date  of  the  case  is  cited. 

Thomas  Uancock's  patent  in  England  of  the  21st  ((0  In  Carpenter  v.  Smith,  1  Pat.  C.  534. 
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mariner's  compass,  the  pressure  guage,  &c.  The  term 
creation,  is  more  applicable  than  the  term  discovery,  to  the 
latter  subjects.  It  is  true  that  man  cannot  give  to  or  take 
from  matter  any  of  its  properties ;  the  laws  according  to 
which  it  combines  are  subservient  to  the  Creator  of  all 
things  alone,  but  man  having  discovered  these  laws,  can 
devise  new  combinations  so  as  to  create  fresh  substances  or 
new  materials, 
rarticniar  Por  instancc,  steel  is  an  artificial  substance,  the  means  or 

sfeeT^^  method  of  manufacturing  it  being  devised  by  man,  who 
thereby  becomes  the  inventor  or  creator  of  a  new  substance. 
Again,  welding  cast-steel  mad^e  from  common  iron,  steel 
made  by  the  use  of  carburet  of  manganese,  and  vulcanised 
or  changed  rubber  made  by  treating  rubber  with  sulphur 
and  high  degrees  of  artificial  heat,  are  new  substances,  in- 
vented or  created  by  the  wit  of  man. 

Such  new  substances  or  creations  of  man  may  not  in- 
Manufactured  appropriately  be  termed  "manufactured  matter,"  (e)  and 
matter.         j^^^  ^^  ^^^  substauccs  are  created  by  new  combinations  of 
elemental  matter  and  its  laws,  Inachines,  instruments,  and 
other  artificial  structures,  are  created  by  the  combinations 
of  manufactured  matter,  according  to  arrangements  devised 
by  man,  and  thus  may  man  be  said  to  invent  or  create  a 
machine,  structure,  or  substance,  (f) 
In  some  cases      1^1  somc  cascs  the  tcrms  discovery  and  invention  may  be 
terms  may  be  applied  indifferently  mthout  producing  any  confusion,  and 
ferentiy.        the  mind  instinctively,  as  it  were,  selects  the  more  appro- 
priate term  to  be  used,  according  to  the  natm^e  of  the  sub- 
ject and  the  character  of  the  agencies  to  which  reference  is 
made. 

(e)    See  "  On  the   Subject-Matter  of  Letters  unknown  to  the  world,  in  precisely  the  same  way 

Patent  for  Inventions,"  pp.  8  and  9.  as  persons  make  discoveries  in  geography   and 

(/)  The  accurate  use  of  terms  is  cf  more  im-  astronomy."  It  appears  to  me  that  such  a  state- 

portance  than  would  at  first  appear.    Mr.  Hind-  ment  involves  a  misapplication  of  terms,  and  that 

march's  valuable  work  on  Patents,  p.  228,  con-  Watt  may  be  said  to  have  created  his  particular 

tains  the  following  paragraph:  "An  inventor,  in  steam-engine  in  the  same  sense  that  iMilton  may 

fact,  does  not  create,  but  only  invents  or  finds  out  be  said  to  have  created  "Paradise  Lost." 
something  which  had  a  prior  existence,  although 
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